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Adjustments
Role in Offense

Fourth Circuit holds that abuse of trust en-
hancement cannot be based on a coconspirator’s
actions. Two defendants pled guilty to conspiracy
and mail fraud and were given § 3B1.3 enhance-
ments for abuse of trust. The appellate court held
that the enhancements could not be given for abus-
ing positions of trust in their own company because
that company was not a victim of the fraud. “It is
well-established that ‘the question of whether an
individual occupies a position of trust should be
addressed from the perspective of the victim.””

The government argued that the enhancements
were warranted as relevant conduct under § 1B1.3—
a third conspirator occupied a position of trust in
the victimized company and the abuse of his posi-
tion was both reasonably foreseeable to defendants
and in furtherance of the conspiracy. The appellate
court disagreed. “By its own terms, § 1B1.3 holds a
defendant responsible only for reasonably foresee-
able ‘acts and omissions’ of his co-conspirators . . . .
[Tlhe abuse of trust enhancement is premised on
the defendant’s status of having a relationship of
trust with the victim. . . . A co-conspirator’s status
cannot be attributed to other members of the con-
spiracy under § 1B1.3.”

The court also concluded that “the abuse of trust
provision falls under an exception to § 1B1.3,”
which states that § 1B1.3 does not apply if
“lo]therwise specified.” “It is clear that § 3B1.3
‘specifie[s]’ that abuse of trust enhancements be in-
dividualized, not based on the acts of co-conspira-
tors. . . . [Section] 3B1.3 specifically states that the
two-level enhancement will apply if ‘the defendant
abused a position of public or private trust.’
U.S.S.G. § 3B1.3 (emphasis added).”

U.S. v. Moore, 29 E3d 175, 178-80 (4th Cir. 1994)
(remanded).

See Outline at 111.B.8.a.

Multiple Counts—Grouping

Ninth Circuit holds that rape and murder counts
involving same victim and transaction should have
been grouped. Defendant was convicted of aggra-
vated sexual abuse and felony murder. Defendant
struck the victim with his truck and raped her, and
she died from her injuries soon after. He was sen-

tenced to concurrent life sentences, but argued on
appeal that the two offenses should have been
grouped because the “counts involve the same vic-
tim and the same act or transaction,” § 3D1.2(a).
The government argued that rape is not “the same
act or transaction” as being murdered.

The appellate court held that the language of
§ 3D1.2(a) and the commentary require grouping.
Application Note 3 “states that ‘double counting’
should be avoided where two counts ‘represent es-
sentially a single injury or are part of a single crimi-
nal episode or transaction involving the same vic-
tim,” provided the counts arise from conduct occur-
ring on the same day. . . . Example (2) to Note 3 . . .
provides that where ‘[t|he defendant is convicted of
kidnapping and assaulting the victim during the
course of the kidnapping . . . [tlhe counts are to be
grouped together.’ . . . [T]his illustration indicates
that grouping is also appropriate for murder and
aggravated sexual abuse, at least where they are in-
flicted contemporaneously on a single victim or re-
sult in an essentially single composite harm.”

U.S. v. Chischilly, 30 E3d 1144, 1160-61 (9th Cir.
1994).

See Outline at 111.D.1.

Offense Conduct
Calculating Weight of Drugs

Tenth Circuit holds that government must prove
that D- rather than L-methamphetamine was in-
volved before sentence can be based on stricter
calculation for D-methamphetamine. Defendant
was convicted of methamphetamine offenses. Al-
though the government presented no evidence as
to what kind of methamphetamine was involved,
defendant’s offense level was based on the calcula-
tion for methamphetamine—which in the Guide-
lines means D-methamphetamine—rather than for
L-methamphetamine, which is treated less severely.
See § 2D1.1(c) at n.* and comment. (n.10.d).

The appellate court held that “[t|he government
has the burden of proof and production during the
sentencing hearing to establish the amounts and
types of controlled substances related to the of-
fense. . . . Since the criminal offense makes no dis-
tinction between the types of methamphetamine, it
cannot be assumed that Deninno was convicted of
possession of D-methamphetamine.” Accord U.S. v.
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Patrick, 983 E2d 206, 208-10 (11th Cir. 1993) (re-
manded: government failed to prove D-metham-
phetamine was involved). The appellate court af-
firmed the sentence, however, because defendant
had failed to object at sentencing. His claim is thus
reviewed only for plain error, and because “factual
disputes do not rise to the level of plain error,” de-
fendant “in effect waived the issue for appeal.”

U.S. v. Deninno, 29 E3d 572, 580 (10th Cir. 1994).

See Outline generally at I1.B.1.

Estimating Drug Quantity

Eighth Circuit affirms use of purity of seized
drugs to estimate purity of unrecovered drug
amounts. Defendant sold two “eight-balls” of meth-
amphetamine to an undercover agent and indicated
that he had eight others to sell. “Using percentages
of purity from the methamphetamine actually
seized on November 24, 1992, the [district] court
concluded that each eight-ball amounted to 1.2
grams of actual methamphetamine. Although ap-
pellant argues that the exact purity level of the
[eight] unrecovered eight-balls is impermissibly un-
certain, the guidelines do not require an exact com-
putation of the drug quantity. Instead, the guide-
lines provide that where the amount seized does
not reflect the scale of the offense, the court ‘shall
approximate the quantity of the controlled sub-
stance.” U.S.S.G. § 2D1.1, application note 12. The
court may extrapolate drug quantity from the drugs
and money actually seized . . . . In making its calcu-
lation of the purity level of the drugs in appellant’s
possession at the time of the November 24th pur-
chase, the district court properly relied on the pu-
rity level of the drugs actually seized.”

U.S. v. Newton, 31 F3d 611, — (8th Cir. 1994).

See Outline at 11.B.4.d.

General Application
Principles
Amendments

First Circuit affirms use of “one book” rule. De-
fendant was sentenced in 1993 but was sentenced
under the 1988 Guidelines—which were in effect
when the offense was committed—because using
later Guidelines would have caused ex post facto
problems. Defendant argued that the district court
should have considered whether to grant him a
third offense level reduction for acceptance of re-
sponsibility, which was not available until Now. 1,
1992. The appellate court affirmed: “The 1992
Guidelines set forth what has been referred to as
the ‘one book’ rule. See U.S.S.G. § 1B1.11(b)(2) (Now.
1992). This provision instructs the district court that

when it looks to an earlier version of the Guidelines
to calculate a sentence, it must apply all of the
Guidelines in that earlier version. It provides that a
court cannot ‘apply . . . one section from one edi-
tion . . . and another guideline section from a dif-
ferent edition.”” The court noted that defendant re-
ceived a lower sentence than he could have if the
1992 Guidelines had been used in their entirety.

U.S. v. Springer, 28 E3d 236, 237-38 (1st Cir.
1994).

See Outline at 1.E.

Appellate Review
Discretionary Refusal to Depart Downward

Tenth Circuit will only review a refusal to depart
downward if the sentencing court clearly states
that it has no authority to depart. After rejecting
defendant’s claim that the district court’s statement
at sentencing indicated the court did not believe it
had authority to depart downward, the appellate
court added that “we no longer are willing to as-
sume that a judge’s ambiguous language means
that the judge erroneously concluded that he or she
lacked authority to downward depart. We think that
‘the district courts have become more experienced
in applying the Guidelines and more familiar with
their power to make discretionary departure deci-
sions under the Guidelines.” . . . Accordingly, unless
the judge’s language unambiguously states that the
judge does not believe he has authority to down-
ward depart, we will not review his decision. Absent
such a misunderstanding on the sentencing judge’s
part, illegality, or an incorrect application of the
Guidelines, we will not review the denial of a down-
ward departure.”

U.S. v. Rodriguez, 30 E3d 1318, 1319 (10th Cir.
1994).

See Outline at X.B.1.

Departures
Mitigating Circumstances

Fourth Circuit holds that definition of “non-vio-
lent offense” in § 5K2.13 is not the same as “crime
of violence” in § 4B1.2. Defendant was convicted of
sending threatening communications, but did not
carry out the threats. The district court held that
defendant was suffering from “a major depressive
episode” that warranted departure under § 5K2.13
for “significantly reduced mental capacity.” The gov-
ernment appealed, arguing that this was not a
“non-violent offense” as required under § 5K2.13.

The appellate court affirmed. Although defen-
dant’s offense would be considered “violent” under
§ 4B1.2, the same definition should not be used for
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§ 5K2.13 departures: “U.S.S.G. § 5K2.13 is intended
to create lenity for those who cannot control their
actions but are not actually dangerous; U.S.S.G.
§ 4B1.2 is intended to treat harshly the career crimi-
nal, whether or not their actual crime is in fact vio-
lent. Moreover, the choice of different phrasing, the
absence of a cross-reference, and the careful defini-
tions attached to one section but not the other, all
suggest that the Sentencing Commission did not in-
tend to import its definition from one section into
another.” Therefore, because defendant’s offense
was not actually violent, he was eligible for depar-
ture under § 5K2.13. Accord U.S. v. Chatman, 986
E2d 1446, 1448-53 (D.C. Cir. 1993). Contra U.S. v.
Dailey, 24 E3d 1323, 1327 (11th Cir. 1994); U.S. v.
Poff, 926 E2d 588, 592 (7th Cir. 1991) (en banc).

U.S. v. Weddle, 30 E3d 532, 540 (4th Cir. 1994).

See Outline at VI.C.1.b.

D.C. Circuit holds that departure might be per-
missible if a defendant’s conditions of confinement
will be more severe solely because of his status as
a deportable alien. Defendant argued that his sta-
tus as a deportable alien likely rendered him ineli-
gible for certain benefits, such as being assigned to
serve any part of his sentence in a minimum secu-
rity prison or serving the last 10% of his sentence in
some form of community confinement. The district
court ruled that these were not grounds for depar-
ture. The appellate court remanded, even though it
indicated that “circumstances justifying a down-
ward departure on account of the deportable alien’s
severity of confinement may be quite rare. . . . For a
departure on such a basis to be reasonable the dif-
ference in severity must be substantial and the sen-
tencing court must have a high degree of confi-
dence that it will in fact apply for a substantial por-
tion of the defendant’s sentence. . . . [E]ven a court
confident that the status will lead to worse condi-
tions should depart only when persuaded that the
greater severity is undeserved.” Other circuits have
rejected similar arguments. See, e.g., U.S. v. Men-
doza-Lopez, 7 E3d 1483, 1487 (10th Cir. 1993); U.S.
v. Nnanna, 7 E3d 420, 422 (5th Cir. 1993); U.S. v.
Restrepo, 999 E2d 640, 644 (2d Cir. 1993).

U.S. v. Smith, 27 E3d 649, 651-55 (D.C. Cir. 1994)
(Sentelle, J., dissented).

See Outline at VI.C.5.b.

Sixth Circuit rejects “totality of circumstances”
departure where individual circumstances did not
warrant departure. “[W]e conclude that the district
court erroneously aggregated factors in order to de-
part downward. Even if we were to adopt the total-
ity of circumstances approach to downward depar-
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tures, the district court erred by accumulating typi-
cal factors ‘already taken into account’ by the sen-
tencing guidelines, in order to arrive at an atypical
result. . . . Because the guidelines clearly contem-
plated all of the factors considered by the district
court, no downward departure was justified.”

U.S. v. Dalecke, 29 E3d 1044, 1048 (6th Cir. 1994).

See Outline at VI.C.3.

Eleventh Circuit holds that § 5K2.10 downward
departure based on victim’s conduct was war-
ranted. Defendant was convicted of an extortion of-
fense after making a threat of harm to the victim.
“[TThe evidence suggested that Dailey’s victim had
defrauded him out of tens of thousands of dollars.
Dailey only threatened physical harm after he and
his family came under financial distress. . . . We
cannot say that the district court clearly erred in
finding that the conduct of Dailey’s victim contrib-
uted significantly to provoking his offense.”

U.S. v. Dailey, 24 E3d 1323, 1328 (11th Cir. 1994).

See Outline at VI.C.4.b.

Determining the Sentence
Consecutive or Concurrent Sentences

Ninth Circuit affirms refusal to change federal
sentence to run concurrently with later, consecu-
tive state sentence for same conduct. Defendant
pled guilty in state court and federal court to fire-
arms offenses arising out of a single incident. He
was sentenced first in federal court, with no refer-
ence to the pending state sentence. His state sen-
tence was then imposed to run consecutive to the
federal sentence. Defendant claimed that the dis-
trict court “should have changed the federal sen-
tence to make it run concurrently with the state
sentence once a state sentence was imposed, be-
cause the federal Sentencing Guidelines express a
general policy against consecutive sentences for the
same underlying conduct. See U.S.S.G. § 5G1.3.”

The appellate court affirmed the district court’s
refusal to change the sentence. “The state court . . .
specifically stated that its sentence would be con-
secutive to the existing federal sentence. . . . Had
the state court not made its sentence consecutive
to the federal sentence, it might have imposed a
harsher sentence; changing the federal sentence in
this case would undermine the state court’s sen-
tencing scheme. Therefore, as a matter of comity,
we shall not order modification of Mun’s federal
sentence.”

U.S. v. Mun, No. 93-30286 (9th Cir. July 18, 1994)
(Boochever, J.).

See Outline at VA.2 and 3.



Violent Crime Control and Law Enforcement Act of 1994

Following is a brief summary of selected changes in
the 1994 crime bill related to sentencing under the
Guidelines, listed in order of the relevant Outline
section. Except as noted, the changes took effect
Sept. 13, 1994. Some provisions may apply to defen-
dants who committed offenses before the effective
date, but ex post facto problems may arise. Crime
bill section numbers are in parentheses.

II.A.3: New 18 U.S.C. § 3553(f) provides a limited
exception to mandatory minimum sentences for
certain nonviolent drug offenses. The amendment
applies to defendants who are sentenced on or after
Sept. 23, 1994. A new guideline, § 5C1.2, imple-
ments the change. (Sec. 80001)

IV.B: The “three strikes” provision that mandates
life imprisonment for a third “serious violent
felony,” 18 U.S.C. § 3559(c), will have to be distin-
guished from the career offender provisions in the
Guidelines. For example, “serious violent felony”
and “serious drug offense” differ from “crime of vio-
lence” and “controlled substance offense.” (Sec.
70001)

V.E.2: 18 U.S.C. § 3572(a) is amended by adding
new paragraph (6) directing courts to consider “the
expected costs to the government of any imprison-
ment, supervised release, or probation component
of the sentence” in determining a fine. (Sec. 20403)

VII: 18 U.S.C. § 3553(a)(4) now states that courts
“shall consider . . . (B) in the case of a violation of
probation or supervised release, the applicable
guidelines or policy statements issued by the Sen-
tencing Commission.” (Sec. 280001) This provision,

and the changes below, indicate that courts must
follow the Chapter Seven policy statements when
sentencing after revocation.

VII.A: For sentences imposed after revocation of
probation, 18 U.S.C. § 3565(a)(2) has been amended
by replacing the “available . . . at the time of the ini-
tial sentencing” language with “resentence the de-
fendant under subchapter A” (18 U.S.C. §§ 3551-
3559). Along with new § 3553(a)(4)(B) above, this in-
dicates that courts are no longer limited to the
guideline range that applied at defendant’s original
sentencing.

Along with drug possession, § 3565(a) now also
mandates revocation of probation for possession of
firearms or refusal of required drug testing. “A term
of imprisonment” is required, but the “not less than
one-third of the original sentence” language has
been deleted. (Sec. 110506)

VII.B: 18 U.S.C. § 3583(g) now requires revoca-
tion of supervised release for firearm possession or
drug test refusal, as well as drug possession. A term
of imprisonment must be imposed, but the “not
less than one-third of the term of supervised re-
lease” requirement was deleted.

Reimposition of supervised release after revoca-
tion is now authorized by new § 3583(h), if defen-
dant is sentenced to less than the maximum prison
term available. “The length of such a term of super-
vised release shall not exceed the term of super-
vised release authorized by statute for the offense
that resulted in the original term of supervised re-
lease, less any term of imprisonment that was im-
posed upon revocation.” (Sec. 110505)

P I ote to readers: The format of Guideline Sentencing Update has been revised to allow larger type for
improved legibility. The larger size also allows more cases per issue and thus fewer issues per year,
which will lower the Center’s overall printing and mailing costs.
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General Application
Amendments

Eighth Circuit affirms use of amended guideline
for pre-amendment counts where other count for
similar conduct occurred after amendment. Defen-
dant pled guilty to two counts of being a felon in
possession of a firearm and one count of posses-
sion of a short-barrelled shotgun. One of the felon
in possession offenses occurred after the Now. 1,
1991, amendments that increased the base offense
level for that offense and changed the grouping
rules for firearms offenses; the other two offenses
occurred before the amendment. Defendant was
sentenced under the amended guidelines on all
three counts and, because his sentence was greater
than it would have been under the pre-amendment
guidelines, argued on appeal that this was an ex
post facto violation.

The appellate court affirmed. “At the time Coo-
per elected to commit the third firearms violation
he was clearly on notice of the 1991 amendments
to the Sentencing Guidelines and the fact that they
increased the offense levels for the firearm crimes
in question and required the aggregation of fire-
arms in Counts I, IT and IV. In our view, Cooper had
fair warning that commission of the January 23,
1992, firearm crime was governed by the 1991
amendments that provided for increased offense
levels and new grouping rules that considered the
aggregate amount of harm.” The court also rea-
soned that defendant’s offenses could be likened to
a continuing offense or “same course of conduct,”
for which “the date the crimes are completed deter-
mines the version of the Sentencing Guidelines to
be applied. . . . The offense conduct to which Coo-
per pled guilty involved a series of firearm offenses
spanning from August 24, 1991, to January 23, 1992.
As with the analogous cases referenced above, ap-
plication of the Sentencing Guidelines in effect at
the time Cooper completed the last offense does
not violate the ex post facto clause.”

Dissenting in part, Judge Wollman stated that
the pre-amendment offense guidelines should be
applied to the earlier counts, but agreed that the
post-amendment grouping rules can be applied to
all three counts.

U.S. v. Cooper, 35 E3d 1248, 1250-52 (8th Cir.
1994).

See Outline at I.E.

Fifth Circuit affirms refusal to lower sentence
following retroactive amendment. At her original
sentencing for methamphetamine offenses defen-
dant received a substantial §5K1.1 downward de-
parture. After the method of calculating the weight
of a methamphetamine mixture was amended in
1993 and made retroactive, defendant filed a
motion under 18 U.S.C. §3582(c)(2). Using the
amended guideline could have lowered defendant’s
guideline range, but not below the sentence she re-
ceived after the original departure. The district
court denied defendant’s motion for a lower sen-
tence, explaining that it had been “extremely lenient
in its downward departure and would not resen-
tence Movant below this.”

The appellate court affirmed, while noting that
“[i]t is not evident what the court is supposed to do,
in a case such as this, when there has been a depar-
ture in the original sentencing decision.” The court
did not decide that issue, however, because the “ap-
plication of §3582(c)(2) is discretionary,” and in de-
termining “it would not depart further under the
circumstances presented, the district court did not
abuse its discretion.”

U.S. v. Shaw, 30 E3d 26, 28-29 (5th Cir. 1994)
(per curiam).

See Outline at L.E.

Adjustments
Obstruction of Justice

Eleventh Circuit holds en banc that obstruction
enhancement does not apply to persons who
“simply disappear to avoid arrest, without more.”
During plea negotiations but before indictment, a
couple being investigated for fraud disappeared.
The government eventually located them after get-
ting an indictment, and the husband gave a false
name to police when arrested. Their sentences were
enhanced for obstruction of justice. Based on
§3Cl1.1, comment. (n.4(d)) (no enhancement for
“avoiding or fleeing from arrest”), the appellate
court reversed: “We conclude that the §3C1.1 en-
hancement does not apply to persons engaged in
criminal activity who learn of an investigation into
that activity and simply disappear to avoid arrest,
without more. Such persons do not face a two-level
enhancement for failing to remain within the juris-
diction or for failing to keep the Government ap-
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prised of their whereabouts during its pre-indict-
ment investigation.”

The appellate court also held that there were in-
sufficient findings to support a §3C1.1 enhance-
ment for giving a false name. Under Application
Note 4(a), “a district court applying the enhance-
ment because a defendant gave a false name at ar-
rest must explain how that conduct significantly
hindered the prosecution or investigation of the of-
fense.” Here, the district court simply inferred that
the false name “slowed down the criminal process.”

U.S. v. Alpert, 28 E3d 1104, 1106-08 (11th Cir.
1994) (en banc) (two judges dissented) (superseding
opinion at 989 E2d 454).

See Outline at 111.C.1, 2.b and e, and 3.

Seventh Circuit reverses § 3C1.1 enhancement
for refusal to testify at coconspirator’s trial. Defen-
dant and a coconspirator were indicted for con-
spiracy and substantive offenses. After defendant
pled guilty to a possession charge, the government
obtained a court order immunizing defendant and
directing him to testify at the coconspirator’s trial.
Defendant refused to testify and was held in civil
contempt. The coconspirator was convicted any-
way, but defendant was given a §3C1.1 enhance-
ment for refusing to testify.

The appellate court reversed because defen-
dant’s conduct did not affect “the instant offense”
as required by §3C1.1. “This court has defined ‘the
instant offense’ to refer ‘solely to the offense of con-
viction.” . . . ‘Offense of conviction’ does not refer to
a separate crime by someone else. . . . Here, Partee’s
‘offense of conviction’ was possession of cocaine
with intent to distribute. Partee’s refusal to testify at
Dismuke’s trial had no impact on his possession
conviction and, therefore, Partee did not attempt ‘to
avoid responsibility for the offense for which he was
being tried.”” Although some circuits have read “in-
stant offense” to include relevant conduct, this cir-
cuit “has instead defined it narrowly as ‘offense of
conviction,’ . . . and ‘offense of conviction’ refers
only to the “offense conduct charged in the count
of the indictment or information of which the de-
fendant was convicted.” . .. We are bound by this
definition, and applying it here we conclude that a
defendant cannot receive an enhancement for ob-
struction of justice for refusing to testify at a co-
conspirator’s trial. . . . This does not mean that a
defendant’s disregard for a court order to testify
under a grant of immunity will go unpunished; a
district court could sentence a defendant to impris-
onment for criminal contempt of court.”

U.S. v. Partee, 31 E3d 529, 531-33 (7th Cir. 1994).

See Outline at I11.C.2.d and 4.

Abuse of Trust and Vulnerable Victim

Seventh Circuit reverses failure to give abuse of
trust and vulnerable victim enhancements. Defen-
dant fraudulently sold annuities through funeral
home directors to elderly clients who wanted to
pre-pay funeral expenses. He paid for some funerals
initially, but kept most of the money. The parties
stipulated that defendant was a licensed insurance
broker and that this license was necessary to pur-
chase these annuities. The district court refused the
government’s request for a § 3B1.3 enhancement for
abuse of trust, but the appellate court reversed.
“Stewart’s position as a licensed insurance broker
enabled him to induce his elderly clients to entrust
him with funds for the purchase of annuities. By
paying the funeral directors ten percent for their
services as his agents in inducing the elderly to part
with their funds for the purchase of annuities, the
funeral directors were led to believe that Stewart
would purchase the annuities in his capacity as an
insurance agent to reimburse them for the cost of
the funerals. Stewart abused that position to em-
bezzle over one million dollars.” Defendant’s posi-
tion of trust also “made it significantly easier for
him to commit and conceal his fraudulent scheme.”

The district court denied the government’s re-
quest for a §3A1.1 vulnerable victim enhancement
on the ground that the funeral directors were the
only victims of defendant’s fraud—the elderly cli-
ents suffered no losses because the directors pro-
vided the funeral services despite defendant’s fail-
ure to purchase sufficient annuities. The appellate
court reversed for clear error. “The district court ap-
pears to have succumbed to Stewart’s argument
that section 3A1.1 requires that the vulnerable vic-
tim suffer a financial loss. There is no requirement
in section 3Al.1 that a target of the defendant’s
criminal activities must suffer financial loss. . . .
[Defendant] made his elderly clients the innocent
instruments of his scheme to defraud the funeral
directors . . . . The evidence supports an inference
that Stewart targeted the elderly [and that] they
were especially vulnerable” to his promises.

U.S. v. Stewart, 33 E3d 764, 76871 (7th Cir. 1994).

See Outline at I11.A.1.b and II1.B.8.a.

Supervised Release

Revocation of Supervised Release

Sixth Circuit holds that restitution obligation
does not end if supervised release is revoked. De-
fendant argued that restitution is a condition of su-
pervised release under 18 U.S.C. §3663(g), and that
when his release was revoked the duty to pay resti-
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tution did not survive. The appellate court con-
cluded that “Congress intended restitution to be an
independent term of the sentence of conviction,
without regard to whether incarceration, probation,
or supervised release were ordered.” Reading
§3663(g) in the context of the whole statute shows
that it is not meant to make restitution “merely a
term of supervised release” but “is aimed at effec-
tively using the court’s jurisdiction over the defen-
dant during supervised release and probation, not
at modifying the obligation to make restitution. . . .
Accordingly, we conclude that a district court’s deci-
sion to revoke supervised release does not affect the
obligation to pay restitution if such obligation was
authorized under 18 U.S.C. §§3551, 3556.”

U.S. v. Webb, 30 E3d 687, 689-91 (6th Cir. 1994)
(Jomes, J., dissented).

See Outline generally at V.B.1.

Note: Reimposition of supervised release after revo-
cation is now allowed under new 18 U.S.C. §3583(h)
(effective Sept. 13, 1994).

Criminal History
Career Offender Provision

First and Fourth Circuits hold that a drug con-
spiracy conviction is a “controlled substance of-
fense” for career offender purposes. In the First
Circuit, defendant was sentenced as a career of-
fender after his conviction for a marijuana con-
spiracy. He appealed, arguing that conspiracy was
not listed in the career offender guideline or the en-
abling statute and that its inclusion in Application
Note 1 of §4B1.2 is inconsistent with the guideline
and exceeds the mandate in the enabling statute.
The appellate court disagreed, holding that “the
application note comports sufficiently with the let-
ter, spirit, and aim of the guideline to bring it
within the broad sphere of the Sentencing
Commission’s interpretive discretion.”

U.S. v. Piper, 35 E3d 611, 616-19 (1st Cir. 1994).

The Fourth Circuit defendant was convicted of
conspiracy to distribute cocaine and was not sen-
tenced as a career offender. In remanding, the ap-
pellate court concluded “that the career offender
provision of the Sentencing Guidelines was promul-
gated pursuant to the Commission’s general author-
ity under [28 U.S.C.] §994(a) as well as its more
specific authority under §994(h) . . . [and] it was
reasonable for the Commission to interpret Con-
gress’ directive in §994(h) as permitting inclusion of
drug-related offenses other than the offenses spe-
cifically enumerated in §994(h).”

Guideline Sentencing Update, vol. 7, no. 2, November 17, 1994 » a publication of the Federal Judicial Center

The district court had also concluded that the
career offender guideline did not apply because de-
fendant was released from prison on one of his two
predicate felonies just over fifteen years before the
date charged in the indictment for the beginning of
the instant conspiracy. However, the appellate court
agreed with the government that the district court
was not bound by the date in the indictment but
should “consider all relevant conduct pertaining to
the conspiracy in determining when that con-
spiracy began.” See also §4B1.2, comment. (n.8)
(“the term ‘commencement of the instant offense’
includes any relevant conduct”).

U.S. v. Kennedy, 32 E3d 876, 888-91 (4th Cir. 1994).

See Outline at IV.B.

Departures
Mitigating Circumstances

Ninth Circuit reverses departures based on
“combination of factors” and victim misconduct.
Two Los Angeles police officers were convicted of
civil rights offenses in the Rodney King beating case.
(Note: This summary assumes familiarity with the
basic facts of this widely publicized case.) In sen-
tencing defendants to thirty months each, the dis-
trict court departed downward three offense levels
for a combination of factors that individually would
not warrant departure: the additional punishment
defendants could receive from administrative sanc-
tions and their susceptibility as police officers to
prison abuse; “the extreme absence of a need to
protect the public from future wrongdoing” by de-
fendants; and “the unfairness of successive state
and federal prosecutions for the same conduct.”

The appellate court reversed, stating that “al-
though a district court may grant a departure based
on a combination of factors that do not individually
justify a departure, this policy does not permit the
district court to consider in the mix factors that
should not be part of the consideration. . . . [O]ur
purpose is not to determine whether each factor
taken alone justifies a departure, but rather whether
consideration of the particular factor at all as part
of the decision to depart is consistent with the
structure and purposes of the Guidelines and the
federal sentencing statutes.” As for the individual
factors cited: “Personal and professional conse-
quences that stem from a criminal conviction are
not appropriate grounds for departing, nor are they
appropriately considered as part of a larger com-
plex of factors.” A departure based on the vulner-
ability of a police officer in prison “would be incon-
sistent with the structure and policies of the Guide-



lines. . . . While a departure based on U.S.S.G.
§5H1.4 involves the relatively objective question of
whether an extraordinary physical impairment ex-
ists, the determination of whether an individual’s
membership in a group regarded with hostility
leaves him vulnerable is both subjective and open-
ended. Nothing would prevent this rationale from
being applied to numerous groups . . . all of whom
face an increased risk of abuse in prison.”

The court also held that “the fact that appellants
are neither dangerous nor likely to commit crimes
in the future is not an appropriate basis for a de-
parture in this case. Although it is true that some
offenders who are classified in Criminal History
Category I have a greater likelihood of recidivism
than appellants, the Commission already took this
factor into account when it drafted the Guide-
lines.... This is so even for defendants who may be
unusually unlikely to commit crimes in the future.”
“Reliance on the ‘spectre of unfairness’ of dual
prosecutions to support a departure is improper
because it speaks neither to the culpability of the
defendant, the severity of the offense, nor to some
other legitimate sentencing concern. . . . We find
nothing in the structure or policies of the Guide-
lines to support a departure on the grounds that
successive prosecutions are burdensome.”

The district court also departed five levels under
§5K2.10 for victim misconduct, despite concluding
that this factor was no longer present at the time
that defendant’s conduct changed from legitimate
use of force to a criminal violation of civil rights.
The appellate court again reversed, concluding that
the victim’s conduct and the appropriateness of the
police response to it are taken into account in the
statute of conviction and the relevant guideline.

U.S. v. Koon, 34 E3d 1416, 1452-60 (9th Cir. 1994).

See Outline at VI.C.3, 4.b, and 5.b.

Tenth Circuit reverses downward departure
based on post-arrest drug rehabilitation and reli-
gious activity. The district court departed down-
ward based on a combination of “a very significant
change in the defendant’s conduct and attitudes to-
wards life,” resulting from participation in religious
activities, and defendant’s concomitant drug reha-
bilitation after “a long history of drug abuse and
drug usage.” The appellate court reversed, first not-
ing that it has previously prohibited departure for
drug rehabilitation. In addition, “post-offense reha-
bilitative efforts, including counseling, are a factor
to consider in §3E1.1. Id., Application Note 1(g).
Chubbuck’s religious guidance falls squarely into
this category, and we therefore think that the guide-
lines have adequately considered Chubbuck’s reha-
bilitation, both in kind and in degree.”

U.S. v. Chubbuck, 32 E3d 1458, 1461-62 (10th
Cir. 1994).

See Outline at VI.C.2.a and c.

Aggravating Circumstances

Fifth Circuit affirms § 5K2.1 departure for unin-
tended death that resulted indirectly from offense
conduct. When defendant robbed a gas station, the
“traumatic event of the robbery” caused an em-
ployee to suffer a brain aneurysm that resulted in
her death two days later. The district court departed
upward under §5K2.1 because “death resulted”
from the offense. The appellate court affirmed that
this was proper under §5K2.1. “The court’s conclu-
sion that although Davis did not consciously intend
to kill Overby his conduct was such that he should
have anticipated that a serious injury or death
could result from his conduct shows that relevant
factors under §5K2.1 were thoroughly considered.”

U.S. v. Davis, 30 E3d 613, 615-16 (5th Cir. 1994).

See Outline at VI.B.1.e.
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Departures
Substantial Assistance

Ninth Circuit holds that government’s improper
behavior authorized district court to grant §5K1.1
departure without government motion. Before and
during defendant’s plea proceedings his counsel
attempted to negotiate a plea agreement, whereby
defendant would testify against other defendants in
exchange for a §5K1.1 departure. The government
refused the offer, but then, without notifying
defendant’s counsel, subpoenaed defendant to tes-
tify at a grand jury hearing. Defendant contacted
his attorney, who tried to contact the prosecutor,
who did not return the phone calls. Counsel could
not contact defendant, either, because the govern-
ment had moved defendant to another prison. As-
suming that his attorney had reached the prosecu-
tor and struck a deal for a departure, defendant tes-
tified before the grand jury. At defendant’s sentenc-
ing the government refused to file a §5K1.1 motion,
although it did file one for a codefendant who testi-
fied before the same grand jury.

The appellate court remanded, rejecting the
government’s argument that “its potentially uncon-
stitutional behavior (interfering with defendant’s
Sixth Amendment rights) is not an ‘unconstitutional
motive’ within the meaning of [Wade v. U.S., 112 S.
Ct. 1840 (1992)], and that a downward departure is
not an appropriate remedy for such misconduct.”
The court held that defendant “has shown that he
provided substantial assistance, and that the
government’s improper conduct deprived him of an
opportunity to negotiate a favorable bargain before
testifying. Allowing such potentially unconstitu-
tional behavior to go unremedied creates troubling
incentives. Although no cases have squarely ad-
dressed Hier’s situation, the government’s behavior
in this case authorizes the district court to grant
Hier’s request for a downward departure.”

U.S. v. Treleaven, 35 F3d 458, 461-62 (9th Cir.
1994).

See Outline at VI.E1.b.iii.

Fifth Circuit holds that district court must make
independent determination of extent of §5K1.1 de-
parture. Defendants received downward departures
under §5K1.1, but argued on appeal that the district
court’s comments indicated that, as a matter of
policy, the court would not depart more than the

ten months the government recommended. The ap-
pellate court remanded. “Although the court re-
ferred to its power and discretion in determining
whether and to what extent to depart, the record
leaves open the question whether the court also ad-
equately recognized its duty to evaluate indepen-
dently each defendant’s case . . .. The court is
charged with conducting a judicial inquiry into
each individual case before independently deter-
mining the propriety and extent of any departure in
the imposition of sentence. While giving appropri-
ate weight to the government’s assessment and rec-
ommendation, the court must consider all other
factors relevant to this inquiry.”

U.S. v. Johnson, 33 E3d 8, 10 (5th Cir. 1994).

See Outline at VI.E2.

Aggravating Circumstances

Second Circuit holds that likely fate of smuggled
aliens after reaching U.S. may be considered in de-
parture decision. Defendants were convicted of
conspiring to bring 150 illegal aliens into the U.S.
from China. The district court departed upward,
partly based on the likelihood that, had the scheme
succeeded, the illegal aliens would have been sub-
ject to “involuntary servitude” to pay off their debts
to the smugglers. The appellate court affirmed.
“Testimony at trial established that . . . each of the
150 aliens would be indebted to the smugglers in
amounts ranging from $10,000 to nearly $30,000. A
contract to pay smuggling fees, unenforceable at
law or equity, necessarily contemplates other en-
forcement mechanisms, none of them savory. It re-
quires no quantum leap in logic to infer from these
established facts that these huge debts would be
paid through years of labor under circumstances
fairly characterized as involuntary servitude.”

U.S. v. Fan, 36 E3d 240, 245 (2d Cir. 1994).

See Outline generally at VI.B.1.j.

Offense Conduct
Mandatory Minimums

Eighth Circuit holds that quantity of LSD for
mandatory minimums should be calculated under
amended guideline method. Defendant pled guilty
to conspiracy to distribute LSD and stipulated that
the weight of the drug and carrier medium was over
ten grams. This subjected him to a ten-year manda-
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tory minimum under 21 U.S.C. §841(b)(1)(A)(v), but
with a substantial assistance departure he was sen-
tenced to 72 months. Guideline Amendment 488
(Nov. 1, 1993) changed the method of calculating
the weight of LSD and carrier media, see §2D1.1(c)
at n.* and comment. (n.18 and backg'd), and made
it retroactive under §1B1.10. Using the amendment
would lower defendant’s sentencing range to 33-41
months. The court declined to reduce the sentence,
however, concluding that defendant was still sub-
ject to the mandatory minimum term and, although
the sentence was below the minimum because of
defendant’s substantial assistance, it could not be
reduced further based on the amended guideline.

The appellate court agreed that it would be im-
proper to “piggyback” the amended calculation
onto the substantial assistance reduction, but held
that the calculation for the mandatory minimum
quantity itself should be based on the amendment.
“In Chapman v. U.S., 500 U.S. 453, 468 . .. (1991),
the Supreme Court construed ‘mixture or substance’
in [§841(b)(1)(A) (V)] as ‘requir[ing] the weight of the
carrier medium to be included.’ . . . Amendment
488 merely provides a uniform methodology for cal-
culating the weight of LSD and its carrier medium—
the ‘mixture’ or ‘substance’ containing a detectable
amount of LSD.”

The court concluded that “Amendment 488 and
Section 841 can and should be reconciled under
Chapman. . . . To calculate mixture weights differ-
ently for mandatory minimum sentences on one
hand and guideline sentences on the other would
unnecessarily swallow up the guideline, which, it-
self, demands a very significant sentence. Applying
two different measurements makes no sense. Ac-
cordingly, we find that Stoneking’s sentence may be
reduced under a retroactive application of Amend-
ment 488.” Contra U.S. v. Boot, 25 E3d 52, 54-55
(1st Cir. 1994) [6 GSU #15]. Because retroactive
application of an amendment is not mandatory, it
remains for “the district court to determine, in its
discretion, whether Amendment 488 should be ap-
plied retroactively to reduce Stoneking’s sentence.”

U.S. v. Stoneking, 34 E3d 651, 652-55 (8th Cir.
1994).

See Outline at L.E, I11.A.3, and I1.B.1.

Loss

Third Circuit holds that loss from check kiting
scheme is not reduced by amounts repaid after of-
fense is discovered. Defendant pled guilty to bank
fraud through check kiting. When the crime was de-
tected the loss amounted to over $460,000. The dis-
trict court reduced that sum to under $350,000,
however, to reflect payments defendant made to

some of the victim banks by the time he was sen-
tenced. The appellate court remanded. “We believe
that check kiting crimes, because of their particular
nature, are crimes where the district court must cal-
culate the victim’s actual loss as it exists at the time
the offense is detected rather than as it exists at the
time of sentencing. . . . By its very nature, the crime
of kiting checks ordinarily involves the borrowing of
funds without authorization from the bank and
without the offender providing any security to pro-
tect the bank against risk of loss. This distinction
warrants treating perpetrators of check kiting loan
frauds in most cases differently from perpetrators of
secured loan frauds for sentencing purposes.” Thus,
“the gross amount of the kite at the time of detec-
tion, less any other collected funds the defendant
has on deposit with the bank at that time and any
other offsets that the bank can immediately apply
against the overdraft (including immediate repay-
ments), is the loss to the victim bank.”

U.S. v. Shaffer, 35 E3d 110, 113-14 (3d Cir. 1994).
See also U.S. v. Mummert, 34 E3d 201, 204 (3d Cir.
1994) (affirmed: where defendant arranged fraudu-
lent unsecured loan to finance construction of
house by third party, loss is not reduced by third
party’s offer to repay bank after sale of house or
sign house over to bank—“A defendant in a fraud
case should not be able to reduce the amount of
loss for sentencing purposes by offering to make
restitution after being caught”). Cf. U.S. v. Bennett,
37 E3d 687, 695 (1st Cir. 1994) (remanded: error to
reduce loss by amount repaid as part of civil settle-
ment after fraudulent loan scheme was discovered).

See Outline at 11.D.2.b and c.

Tenth Circuit holds that amount of loss is not
reduced by fraud victims’ tax benefits. Defendant
defrauded dozens of investors of several million
dollars. He argued that the amount of loss should
be reduced by $2 million for tax benefits the victims
obtained through their investments. The district
court refused to do so and the appellate court af-
firmed: “Defendant cites no authority in support of
his novel proposition, and we have found none. In
previous cases where we have deducted the value of
something the victim has received in computing ac-
tual loss, Defendant himself has been responsible
for the victim’s receipt of something of value. . . .
Because the Sentencing Commission did not [allow
for such a reduction], and because no Tenth Circuit
or other precedent supports Defendant’s argument
to reduce the amount of loss by a victim’s tax sav-
ings, we reject Defendant’s argument.”

U.S. v. McAlpine, 32 E3d 484, 489 (10th Cir. 1994).

See Outline at 11.D.2.d.
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Adjustments

Acceptance of Responsibility

Seventh Circuit affirms denial of § 3E1.1 reduc-
tion for silence on “conduct comprising the offense
of conviction.” Defendant pled guilty to credit card
offenses. The district court denied a reduction for
acceptance of responsibility because defendant re-
fused to answer questions concerning how she ar-
rived in Wisconsin, where she obtained the coun-
terfeit credit cards, and the source of money recov-
ered at her arrest that exceeded the amounts she
had obtained in the charged offenses. Defendant
had invoked the Fifth Amendment on these issues
and argued that § 3E1.1, comment. (n.1(a)), allowed
her to do so without penalty (“A defendant may re-
main silent in respect to relevant conduct beyond
the offense of conviction without affecting his abil-
ity to obtain a reduction under this subsection.”).

The appellate court affirmed the denial, although
it agreed with defendant that her silence regarding
the money that exceeded the amount in the of-
fenses of conviction was protected under Applica-
tion Note 1(a). “There is, however, an important
distinction between Hammick’s silence concerning
the source of the excess cash . . . and her silence
concerning [her] means of travel to Wisconsin and
the source of the counterfeit credit cards and other
documents she used to commit the offenses to
which she pleaded guilty.” Note 1(a) also indicates
that a defendant must “truthfully admit[] the con-
duct comprising the offenses of conviction.” “The
district judge’s request that Hammick explain how
she was able to carry out her crimes required no
more than ‘a candid and full unraveling’ of the con-
duct comprising her offense of conviction, . . . and
thus did not violate her right to remain silent con-
cerning relevant conduct beyond the offense of con-
viction under the current version of the guideline.”

U.S. v. Hammick, 36 E3d 594, 600-01 (7th Cir.
1994) (Bauer, J., dissented).

See Outline at I11.E.3.

Ninth Circuit indicates defendant should notify
government of intent to plead guilty in order to
secure §3E1.1(b) reduction for timely assistance.
Defendant received the two-point reduction under
§3El.1(a), but was denied the extra point under
§3E1.1(b) because he did not plead guilty until one
week before trial and “after the government had be-
gun seriously to prepare for trial.” Defendant ar-
gued he had waited until the court ruled on his mo-
tion to dismiss on double jeopardy grounds, and
should not be denied the extra reduction because
the court did not decide the motion earlier or be-
cause he exercised his constitutional rights.

The appellate court affirmed. “While Narramore
may well have intended to plead guilty in the event
that his motion to dismiss was denied, he at no
time approached the government with this infor-
mation so the trial preparation could have been
avoided. Nothing prevented him from doing so.
Narramore’s pretrial motion, if granted, would have
completely obviated trial. Accordingly, if Narramore
had earlier communicated his willingness to enter a
plea, the government would have had no reason to
prepare for trial. In such circumstances, his plea
cannot be considered timely for purposes of
§3E1.1(b).” As for defendant’s constitutional argu-
ment, “[ijncentives for plea bargaining are not un-
constitutional merely because they are intended to
encourage a defendant to forego constitutionally
protected conduct. . . . [B]y advising the govern-
ment of his intent to plead guilty if his trial motion
were denied, Narramore could have enabled the
government to avoid trial preparation” and quali-
fied for §3E1.1(b).

U.S. v. Narramore, 36 E3d 845, 846-47 (9th Cir.
1994).

See Outline at 1IL.E.5.

Criminal History

Armed Career Criminal

Sixth Circuit holds that enhanced penalty in
§4B1.4 for possessing firearm “in connection with
a crime of violence” does not require conviction
for that crime of violence. Defendant was con-
victed of being a felon in possession of a firearm
and, because of prior convictions, was subject to
sentencing as an armed career criminal under 18
U.S.C. §924(e) and §4B1.4. The district court found
that defendant possessed the firearm “in connec-
tion with a crime of violence” (an assault) and in-
creased the offense level and criminal history cat-
egory under §4B1.4(b)(3)(A) & (c)(2). Defendant ap-
pealed, arguing that the increases did not apply be-
cause he was not convicted of the assault in con-
nection with the unlawful possession.

The appellate court affirmed, concluding that “a
conviction for a violent crime is not a prerequisite
to application of this section. . . . Where the drafters
of the guidelines intend that a defendant must have
been convicted of a particular crime if a particular
provision of the guidelines is to be applied, they
generally say so explicitly. . . . No corresponding
term appears in the definition of an ‘armed career
criminal,” the category at issue here.”

U.S. v. Rutledge, 33 E3d 671, 673-74 (6th Cir.
1994).

See Outline at IV.D.
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Challenges to Prior Convictions

Ninth Circuit holds that Custis applies to chal-
lenges under Guidelines. The district court denied
defendant’s challenge to a prior conviction that in-
creased his Guidelines sentence. Basing its decision
on §4A1.2, comment. (n.6), and Custis v. U.S., 114
S. Ct. 1732 (1994), the appellate court affirmed. “We
conclude that Burrows had no right conferred by
the Sentencing Guidelines to attack his prior con-
victions in his sentencing proceeding and no con-
stitutional right to attack any prior convictions save
those which were obtained in violation” of the right
to counsel. Although U.S. v. Vea-Gonzales, 999 E2d
1326 (9th Cir. 1993), held that defendants have a
constitutional right to challenge prior sentences, “as
far as its constitutional holding goes, Vea-Gonzales
is no longer good law” in light of Custis.

U.S. v. Burrows, 36 E3d 875, 885 (9th Cir. 1994).

See Outline at IV.A.3.

Determining the Sentence

Consecutive or Concurrent Sentences

Ninth Circuit holds that courts must consider,
but are not strictly bound by, the methodology in
§5G1.3(c), comment. (n.3). Defendant was serving
a state sentence at the time he was to be sentenced
for an unrelated federal offense. To determine the
extent to which the federal sentence should be con-
secutive to the state sentence, the district court fol-
lowed the procedure in §5G1.3(c), comment. (n.3),
and approximated “the total punishment that
would have been imposed under §5G1.2 . . . had all
of the offenses been federal offenses for which sen-
tences were being imposed at the same time.” The
resulting guideline range was less than defendant
was to serve on the state sentence. As an alterna-
tive, the court departed downward from defendant’s
criminal history category by discounting the state

conviction and arrived at a sentencing range of 18—
24 months. The court sentenced defendant to 18
months, to run consecutively to the state term,
making defendant’s “incremental punishment” for
the federal offense 18 months.

Although the district court neither strictly fol-
lowed Note 3 nor specifically explained why it did
not use the recommended calculation, the appellate
court affirmed. A “review of the history of §5G1.3
supports the inference that its current language is
intended to give sentencing courts leeway in decid-
ing what method to use to determine what a rea-
sonable incremental penalty is in a given case. . . .
Although the district court no longer has complete
discretion to employ any method it chooses when it
decides upon a reasonable incremental penalty,
neither is it required to use the commentary meth-
odology or else depart from the Guideline. . . . True,
the court must attempt to calculate the reasonable
incremental punishment that would be imposed
under the commentary methodology. If that calcu-
lation is not possible or if the court finds that there
is a reason not to impose the suggested penalty, it
may use another method to determine what sen-
tence it will impose. The court must, however, state
its reasons for abandoning the commentary meth-
odology in such a way as to allow us to see that it
has considered the methodology. . . . Applying these
principles to the case at hand, it becomes clear that
the district court did everything it was required to
do. . .. It did need to consider the methodology
and it did need to give its reasons for using an al-
ternative method.” Cf. U.S. v. Coleman, 15 E3d 612-
13 (6th Cir. 1994) (remanded: courts must consider
§5G1.3(c) and, “to the extent practicable,” utilize
methodology in Note 3).

U.S. v. Redman, 35 E3d 437, 440-42 (9th Cir.
1994).

See Outline at V.A.3.
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Departures
Mitigating Circumstances

Ninth Circuit holds that departure is warranted
for “sentencing entrapment.” Defendant was the
target of a sting operation in which a confidential
informant and undercover agent induced him to
sell 10,000 doses of LSD. The evidence indicated
that defendant had never engaged in a drug deal
anywhere near this size and that he was pressured
into selling more than the 5,000 doses he was will-
ing to sell, but the jury rejected defendant’s entrap-
ment defense. The district court expressed dissatis-
faction with the guideline minimum of 151 months
but concluded it had no ground for departure.

The appellate court reversed, holding that under
these circumstances a departure for sentencing en-
trapment, or “sentence factor manipulation,” would
be proper. The Guidelines were amended after
defendant’s sentencing to allow the possibility of
departure in a reverse sting, see §2D1.1, comment.
(n.17) (Nov. 1993). Although this was not a reverse
sting, the court concluded that the amendment
“shows that the Sentencing Commission is aware of
the unfairness and arbitrariness of allowing drug
enforcement agents to put unwarranted pressure on
a defendant in order to increase his or her sentence
without regard for his predisposition, his capacity
to commit the crime on his own, and the extent of
his culpability. Our conclusion that a finding of sen-
tencing entrapment is warranted in the instant case
is motivated by the same concerns, and, as such, is
fully consistent both with the Amendment and with
the sentencing factors prescribed by Congress.”

“In this case, Judge Ideman found that Staufer
was a user and sometime seller of LSD, but that he
sold only to personal friends and had never en-
gaged in a deal even approaching the magnitude of
the transaction for which he was convicted. The
court recognized that . . . he was not predisposed
‘to involve himself in what turned out to be, from
the standpoint of the Sentencing Guidelines, an im-
mense amount of drugs.” We are persuaded that
‘sentencing entrapment may be legally relied upon
to depart under the Sentencing Guidelines,’ . . .
and, based on the district court’s findings, we con-
clude that Staufer was so entrapped in this case.”

U.S. v. Staufer, 38 E3d 1103, 1107-08 (9th Cir.
1994) (Beezer, J., dissenting).

See Outline at VI.C.4.c.

Sixth Circuit rejects downward departure for
white-collar defendant’s community ties and chari-
table deeds. Defendant and others were indicted on
33 counts relating to the sale of adulterated orange
juice. He pled guilty to one count and faced a sen-
tence of 30-37 months. Based on “a substantial
number of letters” praising defendant, the district
court found that defendant’s “community ties, civic
and charitable deeds, and prior good works merited
a substantial downward departure” and sentenced
defendant to 12 months of home confinement and
a $250,000 fine.

The appellate court remanded, holding that “it is
usual and ordinary, in the prosecution of similar
white-collar crimes involving high-ranking corpo-
rate executives such as Crouse, to find that a defen-
dant was involved as a leader in community chari-
ties, civic organizations, and church efforts. . . .
[Tlhe Sentencing Guidelines already considered the
nature of white-collar crime and criminals when
setting the offense levels that govern this offense.
Furthermore, the Guidelines reward defendants
who have lived previously lawful lives by setting
substantially lower sentencing ranges for them than
those suggested for past offenders. . . . The record
shows that Crouse has performed many fine deeds
in his life and has won the devotion and admiration
of people whom he has helped and who have hon-
ored him with positions of community leadership.
However, he also has derived well over $1 million in
income from . . . the adulteration scheme.”

U.S. v. Kohlbach, 38 E3d 832, 838-39 (6th Cir.
1994).

See Outline at VI.C.1.a.

First Circuit rejects departure based on com-
parison of defendant’s charitable work and com-
munity service to that of “the typical bank robber.”
Defendant was convicted of several counts relating
to a bank robbery. The district court departed un-
der §5H1.11 because defendant’s “charitable work
and community service stood apart from what one
would expect of ‘the typical bank robber.”” The
court noted that “[i]f this was a securities fraud case
or bank fraud case, probably the downward depar-
ture would not be appropriate.”

The appellate court remanded, noting at the out-
set that “a defendant’s record of charitable work
and community service falls into the discouraged-
feature category of justifications for departure.”
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Therefore “departure is warranted only if the ‘nature
and magnitude’ of the feature’s presence is unusual
or special,” and “a court must ask ‘whether the case
differs from the ordinary case in which those [dis-
couraged] features are present.”” Here, the district
court “did not compare Bonasia’s history of chari-
table and community service to the histories of de-
fendants from other cases who similarly had com-
mendable community service records. . . . [T]he
court erred by restricting the scope of its compari-
son to only bank robbery cases. A court should sur-
vey those cases where the discouraged factor is
present, without limiting its inquiry to cases involv-
ing the same offense, and only then ask whether the
defendant’s record stands out from the crowd.”

U.S. v. DeMasi, — E3d - (1st Cir. Oct. 26, 1994).

See Outline at VI.C.1.a.

Seventh Circuit holds departure for family
responsibilities may be allowed in extraordinary
cases. The district court was inclined to depart for
defendant’s family responsibilities but concluded
that U.S. v. Thomas, 930 E2d 526 (7th Cir. 1991)
(Thomas 1), prohibited it. The appellate court re-
manded. “Because our sister circuits have uniformly
rejected Thomas I's interpretation of section 5H1.6
both before and after the November 1, 1991 amend-
ment, and because that amendment omits the lan-
guage on which Thomas I specifically relied, we
hold today that a district court may depart from an
applicable guideline range once it finds that a
defendant’s family ties and responsibilities or com-
munity ties are so unusual that they may be charac-
terized as extraordinary. Any other reading would
be inconsistent with the plain language of section
5H1.6 in that it would render meaningless the Com-
mission’s use of the phrase ‘not ordinarily relevant.””

U.S. v. Canoy, 38 E3d 893, 906 (7th Cir. 1994).

See Outline at VI.C.1.a.

Tenth Circuit holds prison overcrowding cannot
be basis for downward departure. Among other
reasons, the district court justified a downward de-
parture on the basis of prison overcrowding after
finding that federal prisons are operating at 148%
of capacity. The appellate court reversed. “In [28
U.S.C. §] 994(g), Congress directed the Sentencing
Commission, not the courts, to consider prison
capacities. While the Commission is directed to take
into account prison overcrowding in devising its
overall guideline scheme, prison capacity is not an
appropriate consideration for courts in determining
the sentences of individual defendants.”

U.S. v. Ziegler, 39 E3d 1058, 1063 (10th Cir. 1994).

See Outline generally at VI.C.5.b.

Substantial Assistance

Eleventh Circuit holds that where district court
accepted plea agreement that obligated govern-
ment to move for Rule 35(b) reduction, it may not
reject the motion without hearing evidence. Defen-
dant’s plea agreement effectively obligated the gov-
ernment to file a Rule 35(b) motion if it determined
that his post-sentence cooperation warranted an
additional reduction in sentence. Eventually the
government did file a motion, with a request for an
evidentiary hearing, but the evidence of defendant’s
cooperation was not set forth in the motion for se-
curity reasons. The district court denied the motion
and defendant appealed.

The appellate court allowed the appeal, finding
that “if the motion is made pursuant to a plea
agreement, the rights of the defendant are impli-
cated by the district court’s refusal to hear evidence
of a defendant’s substantial assistance. If the defen-
dant were not permitted to appeal, he or she would
be effectively without recourse to enforce a breach-
ed plea agreement.” The court then remanded for
an evidentiary hearing, holding that in these cir-
cumstances the refusal to grant a hearing had
“effectively prevented the government from present-
ing its Rule 35 motion [and] forced a breach of the
plea agreement.” The court noted that the need for
a hearing arose from the particular facts of this case
and that “[iln some instances a written motion out-
lining the defendant’s cooperation may suffice to
satisfy the plea agreement.”

U.S. v. Hernandez, 34 E3d 998, 1000-01 & n.6
(11th Cir. 1994).

See Outline at VL.EA4.

Aggravating Circumstances

Ninth Circuit reverses departure based on “the
danger of violence associated with a fraudulent
drug sale.” Defendant pled guilty to distribution of
cocaine, possession of cocaine with intent to dis-
tribute, and to carrying a firearm in connection
with a drug trafficking crime under 18 U.S.C.
§924(c). Because he was attempting to cheat the
buyers (who were really undercover agents), he sold
much less than the negotiated amount—only about
25 grams of cocaine was contained in three kilo-
gram-sized bricks. With only 25 grams of cocaine
actually involved, defendant’s guideline maximum
was 16 months. However, the district court held
that departure was warranted because of a greater
likelihood of violence during an attempted drug
fraud than in an “honest” drug sale. Defendant was
sentenced to 25 months, plus the mandatory con-
secutive 60-month sentence on the firearm charge.
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The appellate court reversed, concluding that the
risk of violence was accounted for by the § 924(c)
conviction. “Possession of a gun . . . is dangerous
precisely—and only—because it may be used when
one drug trafficker tries to cheat or rob another or
when law enforcement officials try to apprehend a
drug trafficker. . . . The fact that an attempted fraud
occurs in any given transaction adds little, if any-
thing, to the risk already reflected in section 924’s
mandatory sentencing provisions. . . . Because that
danger is taken into account in the mandatory con-
secutive sentence under section 924(c)(1), it should
not also be reflected in Zamora’s sentence on the
distribution charge.” The court noted that it ex-
pressed no view whether departure would be war-
ranted in a similar case where the defendant was
not also subject to a sentence under §924(c)(1).

U.S. v. Zamora, 37 E3d 531, 533-34 (9th Cir.
1994) (Rymer, J., dissenting).

See Outline generally at VI.B.2.a.

Criminal History

Third Circuit holds that downward departure
for career offender may include departure by
offense level as well as criminal history category.
The district court held that career offender status
overstated defendant’s criminal history and de-
parted under §4A1.3 by lowering defendant’s crimi-
nal history category, but concluded that it could not
also lower defendant’s offense level. The appellate
court remanded: “Because career offender status
enhances both a defendant’s criminal history cat-
egory and offense level, . . . a sentencing court may
depart in both under the proper circumstances.”

U.S. v. Shoupe, 35 E3d 835, 837-38 (3d Cir. 1994)
(Alito, J., dissenting).

See Outline at VI.A.3.a.

Offense Conduct
Calculating Weight of Drugs

Third Circuit holds that government bears ulti-
mate burden of proof on intent and capability re-
garding negotiated amounts. For the calculation of
negotiated drug amounts under §2D1.1, comment.
(n.12), the appellate court agreed with the circuits
that have held that once the government meets its
initial burden of proving the amount under negotia-
tion, defendant then has the burden of showing lack
of both intent and reasonable capability. However,
the ultimate burden of persuasion “remains at all
times with the government. Thus, if a defendant
puts at issue his or her intent and reasonable capa-
bility to produce the negotiated amount of drugs by
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introducing new evidence or casting the govern-
ment’s evidence in a different light, the government
then must prove either that the defendant intended
to produce the negotiated amount of drugs or that
he or she was reasonably capable of doing so.” The
court concluded that “it is more reasonable to read
Note 12, in its entirety, as addressing how a defen-
dant’s base offense level may be determined in the
first instance when a drug transaction remains un-
consummated, for it is important to bear in mind
that calculating the amount of drugs involved in
criminal activity neither aggravates nor mitigates a
defendant’s sentence; rather, it provides the starting
point.” The court added that “a district court must
make explicit findings as to intent and capability.”
U.S. v. Raven, 39 E3d 428, 434-37 (3d Cir. 1994).

See Outline at 11.B.4.a.

Drug Quantity—Relevant Conduct

Fifth Circuit holds that amended guideline
method for calculating weight of LSD does not ap-
ply retroactively to mandatory minimum calcula-
tion. Defendant sought resentencing after the
method of calculating LSD quantities under the
Guidelines was amended and made retroactive. The
district court denied the motion, holding that the
amendment could not be applied retroactively be-
cause defendant was subject to a 10-year statutory
minimum sentence.

The appellate court affirmed. “We conclude that
the district court’s ruling is correct based on a logi-
cal reading of the policy statement to §2D1.1(c).
This policy statement provides that the new ap-
proach to calculating the amount of LSD ‘does not
override the applicability of “mixture or substance”
for the purpose of applying any mandatory mini-
mum sentence (see Chapman; §5G1.1(b)).” U.S.S.G.
§2D1.1, comment. (backgd). The Chapman citation
refers to Chapman v. U.S., 500 U.S. 453 . .. (1991),
in which the Supreme Court held that the term
‘mixture or substance’ in 21 U.S.C. §841(b) required
the weight of the carrier medium for LSD to be in-
cluded for purposes of determining the mandatory
minimum sentence. . . . A common sense interpre-
tation of this policy statement leads to the inescap-
able conclusion that the mandatory minimum of
§841, calculated according to Chapman, overrides
the retroactive application of the new guideline.”

U.S. v. Pardue, 36 E3d 429, 431 (5th Cir. 1994)
(per curiam). Accord U.S. v. Mueller, 27 E3d 494,
496-97 (10th Cir. 1994); U.S. v. Boot, 25 E3d 52, 54—
55 (1st Cir. 1994). Contra U.S. v. Stoneking, 34 E3d
651, 652-55 (8th Cir. 1994) [7 GSU #3].

See Outline at 1.E, 11.A.3, and IL.B.1.



Adjustments
Obstruction of Justice

Ninth Circuit affirms there was sufficient nexus
between crime of conviction and reckless endan-
germent. Defendant committed an armed bank
robbery. He abandoned his stolen getaway car on
the same day, then four days later carjacked a taxi-
cab. Local sheriffs were alerted after the carjacking
and tried to capture defendant, who led them on a
30-minute chase, drove straight at a police car, and
caused another police car to crash. The district
court imposed a §3C1.2 enhancement for reckless
endangerment during flight, finding that the car
chase was part of the effort to avoid apprehension
for the bank robbery as well as the carjacking. De-
fendant appealed, claiming there was no “nexus”
between the bank robbery—the offense of convic-
tion—and his reckless behavior. Because the gov-
ernment did not challenge the assertion that
§3C1.2 requires such a nexus, the appellate court
“assume[d] without so holding” that a nexus is re-
quired. The court affirmed.

“A sufficient nexus exists to warrant enhance-
ment under U.S.S.G. §3C1.2 if a substantial cause
for the defendant’s reckless escape attempt was to
avoid detection for the crime of conviction. In ap-
plying the nexus test, we look to the state of mind
of the defendant when he recklessly attempted to
avoid capture, not to why the police were pursuing
him. The factors of geographic and temporal prox-
imity give some indication of causation, but are not
controlling determinates, particularly when the
defendant’s state of mind is established. On the day
of his escape attempt and capture, Duran informed
an agricultural worker that he had stolen a taxicab
and robbed a bank. Thus, one of the reasons he ini-
tiated the dangerous car chase was the bank rob-
bery. The district court found the car chase was ‘in
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efforts to avoid apprehension due to his commis-
sion of the bank robbery, as well as stealing the mo-
tor vehicle.” The district court’s findings are not
clearly erroneous. There was sufficient nexus be-
tween the bank robbery and the car chase.”

U.S. v. Duran, 37 E3d 557, 559-60 (9th Cir. 1994).

See Outline at I11.C.3.

Supervised Release
Revocation of Supervised Release

Fifth Circuit holds that need for rehabilitation
may be considered in setting sentence after revo-
cation. Defendant’s three-year term of supervised
release was revoked for drug possession under 18
U.S.C. §3583(g). He was thus subject to a minimum
term of one year in prison, and the district court
determined the maximum sentence allowed under
§3583(e)(3) was two years. The court imposed the
maximum, citing defendant’s need for drug reha-
bilitation as a reason for the length of the sentence.

The appellate court affirmed. “We now hold that
the language of 18 U.S.C. §3583(g), and the pur-
poses and intent behind the statute, is best served
by permitting a district judge to consider a defen-
dant’s need for rehabilitation in arriving at a spe-
cific sentence of imprisonment upon revocation of
supervised release. While we do not decide whether
rehabilitative needs can be used to determine
whether to impose imprisonment as an initial mat-
ter, once imprisonment is mandated by 18 U.S.C.
§3583(g) rehabilitative needs may be considered to
determine the length of incarceration within the
sentencing range.”

U.S. v. Giddings, 37 E3d 1091, 1096-97 (5th Cir.
1994).

See Outline at VII.B.1 and 2.
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Sentencing Procedure
Plea Bargaining—Dismissed Counts

En banc Fifth Circuit reconsiders, holds that
conduct in dismissed counts may be considered in
upward departure decision. Defendant pled guilty
to two bank robberies; two other bank robberies
were dismissed as part of the plea agreement. The
district court departed upward after finding that
defendant’s criminal history was underrepresented,
basing its decision in part on the dismissed robber-
ies. In U.S. v. Ashburn, 20 E3d 1336 (5th Cir. 1994)
[6 GSU #13], the appellate court remanded, holding
that “[c]ounts which have been dismissed pursuant
to a plea bargain should not be considered in ef-
fecting an upward departure.”

Upon reconsideration, however, the en banc
court held that prior criminal conduct related to
counts dismissed as part of a plea bargain may be
used to justify an upward departure. The court rea-
soned that § 4A1.3 “expressly authorizes the court
to consider ‘prior similar adult criminal conduct not
resulting in a criminal conviction.’ . . . Neither this
guideline nor its commentary suggests that an ex-
ception exists for prior similar criminal conduct
that is the subject of dismissed counts of an indict-
ment. . . . We have found no statute, guidelines sec-
tion, or decision of this court that would preclude
the district court’s consideration of dismissed
counts of an indictment in departing upward.”

U.S. v. Ashburn, 38 E3d 803, 807-08 (5th Cir.
1994) (en banc) (two judges dissenting).

See Outline at IX.A.1.

Offense Conduct
Mandatory Minimums

Fourth Circuit holds that mandatory minimum
sentences are to be based only on conduct in the
offense of conviction. Defendant was convicted on
a charge of conspiracy to possess with intent to dis-
tribute and to distribute marijuana. The indictment
and plea agreement specified that the conspiracy
involved over 100 kilograms of marijuana, but the
agreement also stated that 85 kilograms was attrib-
utable to defendant. Defendant stipulated that an-
other 79 kilograms from a separate marijuana con-
spiracy in Arizona was includable as relevant con-
duct under the Guidelines. The total of 164 kilo-

grams resulted in a guideline range of 46-57
months. However, the district court applied 21
U.S.C. § 841(b)(1)(B)(vii), which mandates a five-
year minimum sentence for 100 kilograms of mari-
juana, concluding that defendant’s admission in the
plea agreement that the conspiracy involved over
100 kilograms indicated that defendant necessarily
foresaw that amount.

The appellate court remanded, concluding first
that the “indictment, plea agreement, and stipula-
tion of facts merely describe . . . the quantity of
marijuana for which the conspiracy as a whole was
responsible. Aside from the 85 kilograms of mari-
juana for which Estrada admitted personal respon-
sibility, they do not attribute an amount that was
within the scope of his agreement and that was rea-
sonably foreseeable to him.” Defendant’s state-
ments could not be read as an admission of respon-
sibility for 100 kilograms of marijuana in the of-
fense of conviction.

The government argued in the alternative that
the sentence was proper because the 79 kilograms
from Arizona that defendant agreed were relevant
conduct should also be included in the calculation
of the mandatory minimum amount. The appellate
court rejected that argument, agreeing with U.S. v.
Darmand, 3 E3d 1578, 1581 (2d Cir. 1993), that
“[tlhe mandatory minimum sentence is applied
based only on conduct attributable to the offense of
conviction. . . . Because the 79 kilograms of mari-
juana from the Arizona conspiracy are not a part of
the offense charged in Count One, it could not be
properly considered in determining the applicabil-
ity of the mandatory minimum sentence under
§ 841(b).” The court remanded for the district court
to make a specific factual determination of the
amount of marijuana attributable to defendant in
the offense of conviction, which it had not done be-
fore because it relied on the plea agreement.

U.S. v. Estrada, 42 E3d 228, 231-33 (4th Cir.

1994) (Wilkins, C.J.). But cf. U.S. v. Reyes, 40 E3d
1184, 1151 (10th Cir. 1994) (for defendant convicted
on one count of possession of cocaine with intent
to distribute, affirming inclusion of cocaine from
prior related transactions to reach mandatory min-
imum despite lower amount specified in indict-
ment—defendant received notice in plea agreement
that minimum might apply).

See Outline at 11.A.3.
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Sixth Circuit holds that drug quantities from
different offenses may not be aggregated for man-
datory minimum purposes. Defendant was con-
victed of a conspiracy to distribute cocaine base
that involved 23 grams. He was also convicted on a
separate possession charge that involved 37 grams
of cocaine base. The district court concluded that it
had “no discretion” and sentenced defendant under
21 U.S.C. §841(b)(1)(A) for a violation of § 841(a)
involving 50 grams or more of cocaine base.

The appellate court remanded. “It is obvious
from the statute’s face—from its use of the phrase ‘a
violation'—that this section refers to a single viola-
tion. Thus, where a defendant violates subsection (a)
more than once, possessing less than 50 grams of
cocaine base on each separate occasion, subsection
(b) does not apply, for there is no single violation
involving ‘50 grams or more’ of cocaine base. This is
true even if the sum total of the cocaine base in-
volved all together, over the multiple violations,
amounts to more than 50 grams.” The court noted
that “§ 841(b)(1)(A) is quite unlike the sentencing
guidelines,” which require aggregation of amounts
in multiple violations. Section 841(b)(1)(A) “requires
a court to consider separate violations of § 841(a)
without aggregating the amount of drugs involved.”

U.S. v. Winston, 37 E3d 235, 240-41 & n.10 (6th
Cir. 1994).

See Outline at I11.A.3.

Fourth Circuit holds that Guidelines method of
aggregating different drugs should not be used to
compute mandatory minimums. Defendant was
convicted of conspiracy to distribute cocaine and
cocaine base, and of possession with intent to dis-
tribute cocaine base. At sentencing, “the district
court attributed to Boone 4.23 kilograms of powder
cocaine and 9.24 grams of cocaine base, neither of
which, individually, meet the minimum drug
amounts of [21 U.S.C. §] 841(b)(1)(A). However, the
district court, utilizing the drug conversion tables of
U.S.S.G. § 2D1.1, comment (n.2), aggregated the
4.23 kilograms of cocaine and 9.24 grams of cocaine
base under U.S.S.G. § 2D1.1, comment (n.6) and
arrived at a total amount of 52 grams of cocaine
base. On this basis the district court invoked the
mandatory life provision of section 841(b)(1)(A). . ..
[Wlhile aggregation may be sometimes required
under the Guidelines, ‘§ 841(b) provides no mecha-
nism for aggregating quantities of different con-
trolled substances to yield a total amount of narcot-
ics.”” Defendant should have been sentenced under
§ 841(b)(1)(B) for the lower amounts.

U.S. v. Harris, 39 F3d 1262, 1271-72 (4th Cir.
1994).

See Outline at I1.A.3.

Adjustments

Obstruction of Justice

D.C. Circuit holds that clear and convincing evi-
dence is required for application of § 3C1.1 to per-
jury in trial testimony. Defendant’s trial testimony
contradicted a police officer’s testimony. The trial
court found—by a preponderance of the evidence—
that defendant had committed perjury and applied
the § 3C1.1 enhancement for obstruction of justice.
Defendant appealed and the appellate court re-
manded, concluding that a higher standard of proof
was required.

Section 3C1.1, comment. (n.1) “direct[s] trial
judges to evaluate the testimony ‘in a light most fa-
vorable to the defendant.’ In our view, the enunci-
ated standard exceeds a ‘preponderance of the evi-
dence.’ . .. [W]e think that it is something akin to
‘clear-and-convincing’ evidence. . . . We have never
seen the preponderance-of-the-evidence standard
defined along the lines indicated in Application
Note 1. ... And we cannot imagine why the Sen-
tencing Commission would have written the Appli-
cation Note as it did had it intended nothing more
than the usual standard of proof. . . . [W]e hold that
when a district court judge makes a finding of per-
jury under section 3C1.1, he or she must make in-
dependent findings based on clear and convincing
evidence. The nature of the findings necessarily de-
pends on the nature of the case. Easy cases, in
which the evidence of perjury is weighty and indis-
putable, may require less in the way of factual find-
ings, whereas close cases may require more.”

U.S. v. Montague, 40 E3d 1251, 1253-56 (D.C.
Cir. 1994). See also U.S. v. Onumonu, 999 E2d 43, 45
(2d Cir. 1993) (evidence standard under Note 1 “‘is
obviously different—and more favorable to the de-
fendant—than the preponderance-of-evidence stan-
dard’ [and] sounds to us indistinguishable from a
clear-and-convincing standard”).

See Outline at 111.C.2.a and 5.

Eighth Circuit holds that obstruction at first
trial may be used to enhance sentence at second
sentencing after first conviction was reversed.
Defendant’s sentence was increased under § 3C1.1
for committing perjury during his trial testimony.
However, his conviction was reversed and remand-
ed for retrial. He then pled guilty to a lesser charge.
The district court again imposed a § 3C1.1 en-
hancement based upon defendant’s perjury during
the first trial.

The appellate court affirmed. “A defendant’s
attempt to obstruct justice does not disappear
merely because his conviction has been reversed on
grounds having nothing to do with the obstruction.
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The trial was part of the prosecution of the offense
to which defendant pleaded guilty on remand. Sec-
tion 1B1.4 of the Sentencing Guidelines allows
courts to ‘consider, without limitation, any informa-
tion concerning the . . . conduct of the defendant,
unless otherwise prohibited by law,” in determining
whether to depart from the guideline range. Defen-
dant does not deny that he lied under oath, nor
does he point us to any reason, other than the re-
versal of his conviction, that would serve to limit
the District Court’s ability to consider his perjury in
enhancing his sentence on remand. We hold that
the reversal of a conviction on other grounds does
not limit the ability of a sentencing judge to con-
sider a defendant’s conduct prior to the reversal in
determining a sentence on remand.”

U.S. v. Has No Horse, No. 94-2365 (8th Cir. Dec.
14, 1994) (Arnold, C.].).

See Outline generally at I11.C.4.

Vulnerable Victims

Ninth Circuit holds that vulnerable victim need
not be victim of offense of conviction, also affirms
departure for extreme psychological injury to vic-
tims. Defendant pled guilty to several counts of ob-
structing an FBI investigation, making false state-
ments to the FBI, and obstructing justice by giving
false testimony to a grand jury. All related to his
false claims of knowing the whereabouts of a long-
missing child and the identity of her killer. Based
on the anguish suffered by the child’s family in hav-
ing their hopes raised and then dashed by defen-
dant’s “cruel hoax” (which included statements di-
rected at the family), the district court enhanced his
sentence under § 3A1.1 even though the family was
not the direct victim of the offenses of conviction.

The appellate court affirmed. “We hold that
courts properly may look beyond the four corners
of the charge to the defendant’s underlying conduct
in determining whether someone is a ‘vulnerable
victim’ under section 3A1.1. By the words of the
provision itself, no nexus is required between the
identity of the victim and the elements of the crime
charged. . . . Moreover, the Guidelines specifically
instruct the district court to take into account in
adjusting the defendant’s base offense level ‘all
harm’ the defendant causes. U.S.S.G. § 1B1.3(a)(3).
We conclude that even though the harm Haggard
caused Michaela’s family members was not an ele-
ment of any of the crimes of which he was con-
victed, the district court did not err in considering
them ‘vulnerable victims’ for purposes of section
3A1.1.” See also U.S. v. Echevarria, 33 E3d 175, 180-
81 (2d Cir. 1994) (affirmed: patients were vulnerable
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victims of defendant who posed as doctor to
fraudulently obtain medical payments from govern-
ment and insurers—defendant “directly targeted
those seeking medical attention” and “exploit[ed]
their impaired condition”).

The court also affirmed an upward departure
under § 5K2.3 for extreme psychological injury to
victims. “In these circumstances, Michaela’s family
was a direct victim of Haggard’s criminal conduct.”
The court rejected defendant’s claim that applying
§ 5K2.3 and § 3A1.1 was double counting: “The two
provisions in question account for different aspects
of the defendant’s criminal conduct. One section fo-
cuses on the psychological harm the defendant
caused his victims. . . . The other section accounts
for the defendant’s choice of victims.” The court
similarly upheld a departure under § 5K2.8, finding
that the family was a direct victim of the offense
and that defendant’s conduct “was in fact unusually
cruel and degrading to Michaela’s family.”

U.S. v. Haggard, 41 E3d 1320, 1325-27 (9th Cir.
1994).

See Outline at I1I1.A.1.b, VI.B.1.d and e.

Acceptance of Responsibility

First Circuit holds that obstruction of justice
cannot preclude the extra-point reduction under
§ 3E1.1(b) unless it affects timeliness requirement.
Defendant received an obstruction enhancement
under § 3C1.1. The district court determined that
this was an “extraordinary case” where both § 3C1.1
and § 3E1.1(a) applied and granted a two-level re-
duction for acceptance of responsibility. However,
without analyzing whether defendant met the re-
quirements of § 3E1.1(b), the court refused to grant
the extra-level reduction under that section.

The appellate court remanded, holding that once
the district court found that defendant qualified for
the two-point reduction under § 3E1.1(a), it had to
consider whether he qualified for § 3E1.1(b). “The
language of subsection (b) is absolute on its face. It
simply does not confer any discretion on the sen-
tencing judge to deny the extra one-level reduction
so long as the subsection’s stated requirements are
satisfied. . . . [I]f a defendant’s obstruction of justice
directly precludes a finding of timeliness under sec-
tion 3E1.1(b), then a denial of the additional one-
level decrease would be appropriate. If, however,
the defendant’s obstruction of justice has no bear-
ing on the section 3E1.1(b) timeliness inquiry, . . .
then the obstruction drops from the equation.”

U.S. v. Talladino, 38 E3d 1255, 1263-66 (1st Cir.
1994).

See Outline at I11.E.5.



Eighth Circuit affirms denial of extra-point re-
duction for guilty plea after first conviction was re-
versed. Defendants were convicted on four counts
after a trial, but their convictions were reversed on
appeal. They then pled guilty to one count and ar-
gued that the district court should have awarded a
point for timely acceptance of responsibility under
§ 3E1.1(b). The appellate court affirmed the denial.
“Even though each defendant pleaded guilty within
approximately three months of the reversal of his
convictions on initial appeal, we do not agree that
the government was saved much effort by those
pleas, since the bulk of preparation by the govern-
ment was for the initial trial and could relatively
easily have been applied to the second trial as well.”

U.S. v. Vue, 38 E3d 973, 975 (8th Cir. 1994).

See Outline at I11.E.5.

General Application
Sentencing Factors

Tenth Circuit holds that post-sentencing con-
duct may not be considered at resentencing after
remand. Defendant’s first sentence was remanded
as an improper downward departure. At resentenc-
ing the district court again departed, partly on the
basis of defendant’s successful completion of six-
month periods of community confinement and
home confinement. Distinguishing between a lim-
ited remand and, as here, a complete remand for
resentencing (“de novo resentencing”), the appel-
late court noted “that de novo resentencing permits
the receipt of any relevant evidence the court could
have heard at the first sentencing hearing.” U.S. v.
Ortiz, 25 E3d 934, 935 (10th Cir. 1994) (affirmed:
district court properly considered new evidence re-
garding drug quantity in offense of conviction). Ac-
cord U.S. v. Bell, 5 E3d 64, 67 (4th Cir. 1993); U.S. v.
Cornelius, 968 E2d 703, 705 (8th Cir. 1992).
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Here, however, the appellate court held that the
rule in Ortiz does not apply to new conduct that
occurred after the first sentencing. “While [Ortiz]
indicates resentencing is to be conducted as a fresh
procedure, the latitude permitted is circumscribed
by those factors the court could have considered ‘at
the first sentencing hearing.’ Thus, events arising
after that time are not within resentencing reach.”
Whether or not a defendant’s post-sentencing reha-
bilitative conduct may provide a ground for down-
ward departure, therefore, it was improper to con-
sider it when resentencing this defendant.

U.S. v. Warner, No. 94-4113 (10th Cir. Dec. 19,
1994) (Moore, J.).

See Outline generally at I.C and IX.E

Amended opinion: U.S. v. Mun, 41 E3d 409, 413
(9th Cir. 1994). Amending the opinion originally de-
cided July 18, 1994, and reported in 7 GSU #1, the
court deleted the language relating to comity. The
court still affirmed the sentence, but based its hold-
ing on the language of § 5G1.3 (1987): Section
“5G1.3’s provision mandating concurrent sentences
applies only if ‘the defendant is already serving one
or more unexpired sentences.’ At the time the fed-
eral court sentenced Mun he was not serving an-
other sentence. The state sentence was imposed af-
ter the federal sentence. Therefore, § 5G1.3 did not
require the district court to alter its sentence to
make it run concurrently with the state sentence.”

See Outline at VA.2 and 3.

Vacated for rehearing en banc: U.S. v. Stoneking,
34 E3d 651 (8th Cir. 1994), order granting rehearing
en banc and vacating opinion, Sept. 16, 1994.
Stoneking was summarized in 7 GSU #3 and cited in
the summary of Pardue in 7 GSU #4.
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Sentencing Procedure
Procedural Requirements

Second Circuit holds that defendant was en-
titled to notice before sentencing hearing that dis-
trict court planned to sentence her under harsher
guideline than used in presentence report. Defen-
dant pled guilty to assisting the filing of a false fed-
eral income tax return. The PSR based her sentence
on §2T1.4(a), with an ultimate guideline range of
0-6 months. At the sentencing hearing, however,
the district court took a different view of the facts
and used §2T1.9, leading to a sentence of ten
months. The appellate court remanded, concluding
that because the factors that determined which
guideline section to use were “reasonably in dis-
pute,” see §6A1.3(a), defendant “was entitled to ad-
vance notice of the district court’s ruling and the
guideline upon which it was based.”

U.S. v. Zapatka, No. 93-1805 (2d Cir. Dec. 29,
1994) (Van Graafeiland, J.). Cf. U.S. v. Jackson, 32
E3d 1101, 1106-09 (7th Cir. 1994) (remanding sua
sponte abuse of trust adjustment at sentencing
hearing because defendant had no notice it was
contemplated—“When the trial judge relies on a
Guideline factor not mentioned in the PSR nor in
the prosecutor’s recommendation, contemporane-
ous notice at the sentencing hearing . . . fails to
satisfy the dictates of Rule 32”) (note: although
concurring in the result, two judges on the panel
did not join this part of the opinion).

See Outline at IX.E.

Determining the Sentence
Supervised Release

Sixth Circuit holds that Anti-Drug Abuse Act of
1986 did not limit district court discretion to end
supervised release after one year. Defendant was
sentenced under 21 U.S.C. §841(b)(1)(C), which re-
quires a three-year term of supervised release. One
year later, however, the district court terminated
defendant’s supervised release early pursuant to 18
U.S.C. §3583(e)(1). The government argued that the
requirement for a three-year term in §841(b)(1)(C),
enacted as part of the Anti-Drug Abuse Act of 1986,
overrode §3583(e)(1) and therefore the district court
had no authority to end defendant’s supervised re-
lease early. The appellate court disagreed, conclud-

ing that when Congress enacted the ADAA “it only
partially limited a court’s discretionary authority to
impose the sentence. Congress did not alter the
court’s separate authority to terminate a sentence
of supervised release, under 18 U.S.C. §3583(e)(1),
if the conduct of the person and the interest of jus-
tice warranted it. ... [W]e hold that a district court
has discretionary authority to terminate a term of
supervised release after the completion of one year,
pursuant to 18 U.S.C. §3583(e)(1), even if the defen-
dant was sentenced to a mandatory term of super-
vised release under 21 U.S.C. §841(b)(1)(C) and 18
U.S.C. §3583(a).”
U.S. v. Spinelle, 41 E3d 1056, 1059-61 (6th Cir.

1994).

See Outline generally at V.C.

Fines

Second Circuit holds that imposition of puni-
tive fine is not required before cost of imprison-
ment fine may be imposed. The district court did
not impose a punitive fine under §5E1.2(a) and (c),
but did impose a fine under §5E1.2(i) to cover the
costs of defendant’s imprisonment and post-release
supervision. The appellate court affirmed, holding
“that §5E1.2 does not require the district court to
impose a fine under §5E1.2(c) before it can impose
a fine measured by the cost of imprisonment under
§5E1.2(i). We read the word ‘additional’ in subsec-
tion (i) as an expression of the Sentencing Com-
mission’s intention that a defendant’s total fine,
including the cost of imprisonment, may exceed
the relevant fine range listed in subsection (c). . . .
[T]he total fine is the significant figure. . . . If the
defendant is not able to pay the entire fine amount
that the court would otherwise impose pursuant to
subsections (c) and (i), the district court may exer-
cise its sound discretion in determining which of
the two subsections (or which combination of
them) to rely upon in pursuing the goals of sen-
tencing. . . . [T]he fine money goes into the Crime
Victims Fund regardless of which subsection the
district court selects.”

Three circuits now hold that a punitive fine is
not required before a cost of imprisonment fine;
four hold that it is.

U.S. v. Sellers, 42 E3d 116, 119-20 (2d Cir. 1994).

See Outline at V.E.2.
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Adjustments

Role in Offense

Seventh Circuit holds that if number of persons
is sole basis for finding activity was “otherwise ex-
tensive,” that number must be more than five. De-
fendant was convicted of extortion offenses and
given a §3B1.1(a) enhancement for being the orga-
nizer of an “otherwise extensive” criminal activity.
That finding was based solely on the fact that five
persons were involved in the extortions—defendant,
two other criminally responsible participants, and
two “outsiders.” The appellate court held that this
was improper. “The involvement of five individuals,
not all of whom are ‘participants,” does not, without
more, justify a finding that criminal activity was
‘otherwise extensive.’ ... Although the meaning of
‘otherwise extensive’ is unclear, we must interpret
that term in a manner that does no violence to the
remainder of Section 3B1.1. Given the Section’s five
participant prong, it would be anomalous to con-
clude that the presence of five individuals—not all
of whom are participants—warranted an increase.
... If a district court intends to rely solely upon the
involvement of a given number of individuals.. . ., it
must point to some combination of participants
and outsiders equaling a number greater than five.”

U.S. v. Tai, 41 E3d 1170, 1174-75 (7th Cir. 1994).

See Outline at 111.B.3.

Seventh Circuit holds that status as distributor,
without more, did not warrant §3B1.1(a) enhance-
ment. Defendant was convicted of conspiracy to
distribute marijuana, possession of marijuana with
intent to distribute, and money laundering. He pur-
chased marijuana from coconspirators in Arizona
and transported it back to Illinois for sale. He
worked closely with several of the coconspirators,
occasionally transported marijuana for one of them,
and for a time subleased from one coconspirator a
house used to process and store marijuana. The
district court imposed a §3B1.1(a) enhancement,
concluding that defendant was an organizer or
leader of a criminal activity that involved five or
more participants and was “otherwise extensive.”

The appellate court remanded, concluding that
defendant did not, in fact, organize or lead any
other participants but operated within the conspir-
acy as an independent buyer and seller. The district
court had reasoned that defendant “was at the top
of a drug distribution network [and] exercised total
decision making authority over his marijuana pur-
chases.” The appellate court held that “by itself,
being a distributor, even a large distributor like
Mustread, is not enough to support a §3B1.1 of-

fense level increase. . . . If the record does not show
that he [was an organizer or leader], if the defen-
dant maintained no real guiding influence or au-
thority over the purchasers, a §3B1.1 adjustment is
inappropriate. . . . And the record does not show
that Mustread had influence or authority over any-
body to whom he distributed. Similarly, that Must-
read ‘exercised total decision making authority over
his marijuana purchases’ cannot, by itself, support
the conclusion that Mustread played an aggravated
role. One can make decisions for oneself without
having authority or influence over others. The trial
judge’s reasoning does support the conclusion that
Mustread committed the crimes of which he was
convicted, but it is a significant extension from that
to the conclusion that Mustread had an aggravated
role relative to other participants.” Defendant “exer-
cised no decision making authority over other par-
ticipants. He made decisions for himself, but the
record does not show that he decided anybody
else’s course of action.”

U.S. v. Mustread, 42 E3d 1097, 1103-05 (7th Cir.
1994).

See Outline at 111.B.4.

Offense Conduct
Loss

Ninth Circuit holds that cost of committing
crime is not subtracted from value of goods in cal-
culating loss. Defendant was convicted of theft of
government property for harvesting and selling fed-
eral timber taken from U.S. Forest Service land. In
calculating the loss under §2B1.1(b)(1), the district
court used the value of the stolen timber. Defen-
dant argued that “this amount erroneously includes
the portion of the profit that was spent to cover log-
ging expenses,” which he would subtract from the
gross value to measure the loss as defendant’s “net
gain.” The appellate court disagreed and affirmed
the district court. “We do not subtract the costs of
pulling off the caper when we calculate the value
of stolen property. Although being cut and carted
away is surely a significant event from the perspec-
tive of a tree, it is not an economically significant
event” for purposes of §2B1.1(b)(1).

U.S. v. Campbell, 42 E3d 1199, 1205 (9th Cir.
1994).

See Outline generally at I1.D.1.

Drug Quantity—Relevant Conduct

Eleventh Circuit holds that earlier drug sale was
not part of relevant conduct. Defendant was con-
victed of conspiracy to distribute dilaudid plus one
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count of cocaine distribution that was directly re-
lated to the dilaudid conspiracy. The district court
included as relevant conduct another cocaine dis-
tribution that was not part of the dilaudid con-
spiracy. Adopting the test for “similarity, regularity,
and temporal proximity” used by other circuits (and
now in §1B1.3, comment. (n.9(B)) (Nov. 1994)), the
appellate court remanded. “Maxwell’s counts of
conviction involve a dilaudid distribution scheme.
The extrinsic offense, on the other hand, involved a
cocaine distribution scheme. Other than Maxwell,
the dilaudid distribution scheme and the cocaine
distribution scheme did not involve any of the
same parties.” Also, the two cocaine transactions
occurred more than a year apart, so “these acts are
temporally remote.” The court concluded that “we
cannot say that there are any ‘distinctive similari-
ties’ between the dilaudid distribution scheme and
the cocaine distribution scheme that ‘signal that
they are part of a single course of conduct.’” Rather,
the two offenses appear to be ‘isolated, unrelated
events that happen only to be similar in kind.” We
do not think that two offenses constitute a single
course of conduct simply because they both involve
drug distribution.”

U.S. v. Maxwell, 34 E3d 1006, 1010-11 (11th Cir.
1994).

See Outline at I.LA.2 and IL.A.1.

Departures
Aggravating Circumstances

Eighth Circuit affirms departure for dangerous
nature of weapon involved in weapons offense.
Defendant pled guilty to the possession of a firearm
in a school zone. The district court held that an up-
ward departure was warranted under §5K2.6 “due
to the dangerousness of the weapon involved”—a
semi-automatic pistol—in close proximity to a
school. Defendant argued on appeal that §5K2.6
may only be used to enhance a non-weapons
charge. The appellate court held that “this reading
of section 5K2.6 is too narrow. . . . Even where the
applicable offense guideline and adjustments take
into consideration a factor listed in the policy state-
ments, departure from the applicable guideline
range is warranted if the factor is present to a de-
gree substantially in excess of that which is ordi-
narily involved in the offense. . . . The base offense
guideline for 18 U.S.C. §922(q) penalizes simply the
possession of a firearm within a school zone. See
U.S.S.G. §2K2.5. It does not take into account
whether the firearm was loaded, semi-automatic,
easily accessible, or had an obliterated serial num-
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ber. See id. All of these aggravating facts appear
here. For an especially serious weapon, the district
court has leeway to enhance the sentence accord-
ingly, even in a weapons charge.”

U.S. v. Joshua, 40 F3d 948, 951-52 (8th Cir.
1994). See also U.S. v. Thomas, 914 F2d 139, 143-44
(8th Cir. 1990) (without reference to §5K2.6, af-
firmed departure based on dangerous nature of
fully loaded weapons for defendant convicted of
possession of firearms by a convicted felon).

See Outline generally at VI.B.1.a.

Criminal History

Tenth Circuit reverses upward departure be-
cause dissimilar remote criminal conduct was not
sufficiently serious. Defendant had 14 prior convic-
tions, 13 of which were not counted in his criminal
history score because they were too remote under
§4A1.2(e). The district court departed because of
“the very extensive prior adult criminal conviction
record of this defendant,” increasing his criminal
history category from I to III. The prior convictions
were not similar to the current offense, but the
court did not specify that the remote convictions
comprised “serious dissimilar” criminal conduct so
as to warrant departure pursuant to §4A1.2, com-
ment. (n.8).

The appellate court remanded. In light of Note
8, “the upward departure can only be valid if the
record showed ‘serious dissimilar’ conduct by the
defendant.” The record showed that the prior con-
duct should not be considered “serious.” First, “de-
fendant had never before been given a sentence of
imprisonment exceeding one year and one month,
a standard used in the Guidelines in setting the
number of points assigned to prior convictions,” see
§4A1.1(a), and thus an indication of seriousness.
Second, “little, if any, weight should have been
given to the eight misdemeanor convictions which
occurred more than 30 years prior to defendant’s
arrest in the instant case.” A 1970 conviction for
“assault on a female” may or may not have been se-
rious, but “no evidence was produced regarding
Wyne’s underlying prior criminal conduct other
than the fact of conviction, the offense or offenses
included, and the sentence imposed. This is signifi-
cant because . . . ‘assault on a female’ in . . . the
state of conviction, can consist of mere verbal ac-
costing.” The government did not meet its burden
of providing evidence that “it was ‘serious dissimi-
lar’ conduct, within the meaning of the Guidelines.”
Lastly, the court concluded that defendant’s four re-
mote DUI convictions (from 1974 to 1982) could
not, when “distinguishing offenses to be regarded as



‘serious’ from within the realm of all criminal be-
havior, . . . qualify as serious criminal conduct justi-
fying the decision to depart.”

U.S. v. Wyne, 41 E3d 1405, 1408-09 (10th Cir.
1994).

See Outline at VI.A.1.b.

General Application
Double Jeopardy

Seventh Circuit affirms consecutive sentences
for RICO offense and pre-Guidelines predicate act
offenses. Defendants were convicted of a RICO vio-
lation, to which the Guidelines applied, and of sev-
eral other offenses that served as the predicate acts
supporting the RICO conviction and were sentenced
under pre-Guidelines law. The district court made
the Guidelines and pre-Guidelines sentences con-
secutive. Defendants appealed, arguing that sepa-
rate consecutive sentences for the predicate acts—
which were used to increase their Guidelines sen-
tences for the RICO offense—subjected them to
multiple punishment for the same offense in viola-
tion of the Double Jeopardy Clause.

The appellate court affirmed. “Perhaps the
simple answer to this problem is, given that RICO
and the predicate acts are not the same offense,
Defendants clearly were never punished twice for
the same crime: Defendants were punished once
for racketeering and once (but separately) for extor-
tion, gambling, and interstate travel. It just so hap-
pens the Sentencing Guidelines consider the predi-
cate racketeering acts (i.e. extortion, gambling, and
interstate travel) relevant to computing the appro-
priate sentence for racketeering. See U.S.S.G.
§2E1.1(a). Though the commission of these acts in-
creased the racketeering sentence, the Defendants
were punished for racketeering—the predicate acts

were merely conduct relevant to the RICO sentence.
... Provided Defendants could be convicted for
both RICO and predicate act offenses (which they
could) and provided the sentencing court could
consider the predicate acts in assessing the RICO
sentence insofar as they were conduct relevant to
the RICO act (which it could) no double jeopardy
problem portends.”

U.S. v. Morgano, 39 E3d 1358, 1367 (7th Cir.
1994).

See Outline at .A.4.

Certiorari granted: U.S. v. Wittie, 25 E3d 250 (5th
Cir. 1994), cert. granted, Witte v. U.S., 115 S. Ct. 715
(Jan. 6, 1995) (note: spelling of name corrected in
Supreme Court). Question presented: Does govern-
ment prosecution and punishment for offense vio-
late Double Jeopardy Clause if it already was in-
cluded in relevant conduct for sentencing under
federal sentencing guidelines in different and final
prosecution? See summary of Wittiein 6 GSU #16
and Outline at 1.A.4.

A note to readers

Issues in volume 7 of Update are now avail-
able electronically via the Federal Judicial
Center’s Internet home page. Issues from ear-
lier volumes will be added in the future. Infor-
mation on how to download files and neces-
sary software is included. Issues will be placed
there as soon as they are completed, so they
will be available there approximately two
weeks before you receive your paper copy.

The Internet address is http://www.fjc.gov.
A Web browser like Mosaic or Netscape is re-
quired for access to the home page.
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Violation of Probation and
Supervised Release

Seventh Circuit overrules Lewis, holds that
Chapter 7 policy statements are not binding. In
U.S. v. Lewis, 998 F2d 497 (7th Cir. 1993), the Sev-
enth Circuit held that all policy statements—includ-
ing those in Chapter 7—are binding on district
courts unless they contradict a statute or guideline.
However, after reevaluating Supreme Court prece-
dent and noting that every other circuit to decide
the issue has held that Chapter 7 is not binding, the
court overruled Lewis. “The policy statements in
Chapter 7. .. are neither Guidelines nor interpreta-
tions of Guidelines. They tell the district judge how
to exercise his discretion in the area left open by
the Guidelines and the interpretive commentary on
the Guidelines. Such policy statements are entitled
to great weight because the Sentencing Commis-
sion is the expert body on federal sentencing, but
they do not bind the sentencing judge. Although
they are an element in his exercise of discretion and
it would be an abuse of discretion for him to ignore
them, they do not replace that discretion by a rule.”

U.S. v. Hill, 48 F3d 228, 230-32 (7th Cir. 1995).

See Outline at VII.

Offense Conduct
Mandatory Minimums

Third, Sixth, and Seventh Circuits hold that
amended guideline method for calculating the
weight of LSD does not apply retroactively to calcu-
lation for mandatory minimums; Ninth Circuit
holds that it does. The Third, Sixth, and en banc
Seventh Circuits all affirmed district court refusals
to apply retroactively the guideline amendments for
calculating LSD weight, see§2D1.1(c) at n.* and
comment. (n.18 and backg'd), to the calculation of
LSD amounts for mandatory minimum sentences.
The courts concluded that Chapman v. U.S., 500
U.S. 453 (1991), still applies and the weight of the
LSD and its carrier medium should be used for
mandatory minimum purposes.

U.S. v. Hanlin, 48 E3d 121, 124-25 (3d Cir. 1995);
U.S. v. Andress, 47 E3d 839, 841 (6th Cir. 1995) (per
curiam); U.S. v. Neal, 46 E3d 1405, 1408-11 (7th Cir.
1995) (en banc) (three judges dissenting). See also
summary of Pardue in 7 GSU #4.

The Ninth Circuit, however, held that the
amended guideline method should be used for
mandatory minimum calculations. The court found
persuasive the reasoning in U.S. v. Stoneking, 34
E3d 651 (8th Cir. 1994) [7 GSU #3], although it ac-
knowledged that Stoneking was vacated for rehear-
ing en banc. “It is our belief that the assignment of
a uniform and rational weight to LSD on a carrier
medium does not conflict with Chapman. . . .
Rather than ‘overriding’ Chapman’s interpretation of
‘mixture or substance,” the formula set forth in
Amendment 488 merely standardizes the amount of
carrier medium that can be properly viewed as
‘mixed’ with the pure drug.”

U.S. v. Muschik, No. 93-30461 (9th Cir. Feb. 28,
1995) (Wood, Sr. J.) (remanded).

See Outline at I11.A.3 and I1.B.1.

Calculating Weight of Drugs

Ninth Circuit holds that the one kilogram per
plant conversion ratio for marijuana is not limited
to seizures of live plants. Defendant pled guilty to
manufacturing and possessing with intent to dis-
tribute “at least one hundred marijuana plants.” She
admitted growing and harvesting the marijuana,
but argued that the sentence should be based on
the 10-20 kilograms of dried marijuana that was ac-
tually harvested from the plants. The district court
found that defendant had grown and harvested at
least one hundred marijuana plants and based her
offense level on the one plant equals one kilogram
ratio in §2D1.1(c) at n.* (“In the case of an offense
involving marijuana plants, if the offense involved
(A) 50 or more marijuana plants, treat each plant as
equivalent to 1 KG of marijuana...”).

The appellate court affirmed, holding that the
kilogram conversion ratio may be applied to a
grower when live plants were not actually seized
but there is sufficient evidence to prove the number
of plants involved. The court noted that its decision
in U.S. v. Corley, 909 E2d 359 (9th Cir. 1990), indi-
cating that the ratio should be used only when live
plants are seized, was based on earlier versions of
the Guidelines and 21 U.S.C. §841(b). The Guide-
lines were changed in Nov. 1989 after §841(b) was
amended to increase its ratio from 100 grams per
plant to one kilogram per plant for more than fifty
plants. The Ninth Circuit has “explained that Con-
gress did not introduce the one kilogram conver-
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sion ratio because that quantity provided any
evidentiary ‘estimate’ of the potential yield of a
marijuana plant . . . . Congress imposed that con-
version ratio because it provided a degree of pun-
ishment determined appropriate for producers of
50 or more marijuana plants.” Following this “un-
derlying purpose behind the one kilogram conver-
sion ratio,” the court held “that the one kilogram
conversion ratio applies even when live plants are
not seized. . . . When sufficient evidence establishes
that defendant actually grew and was in possession
of live plants, then conviction and sentencing can
be based on evidence of live plants. The fact that
those plants were eventually harvested, processed,
sold, and consumed does not transform the nature
of the evidence upon which sentencing is based
into processed marijuana.”

U.S. v. Wegner, 46 E3d 924, 925-28 (9th Cir. 1995).
Accord U.S. v. Haynes, 969 E2d 569, 571-72 (7th Cir.
1992). Other circuits have held that the kilogram
equivalence is limited to live plants. See U.S. v.
Stevens, 25 E3d 318, 321-23 (6th Cir. 1994); U.S. v.
Blume, 967 E2d 45, 49-50 (2d Cir. 1992); U.S. v.
Osburn, 955 E2d 1500, 1509 (11th Cir. 1992).

See Outline at 11.B.2.

General Application
Sentencing Factors

Second Circuit holds that Guidelines are manda-
tory. Without notice to the government or findings
based on the Guidelines, the district court departed
downward from defendants’ guideline ranges, con-
cluding that “the Guidelines are one of several fac-
tors to be considered in imposing sentence, and are
not necessarily controlling. . . . [T]he court deter-
mined that, in the case before it, the Sentencing
Guidelines did not govern because the 24 to 30
month range was ‘greater than necessary’ to
achieve general punishment purposes as that
phrase is used in 18 U.S.C. §3553(a). The court
therefore imposed lesser sentences, noting without
findings or particulars that the ‘sentences imposed
would be appropriate’ even if the Guidelines were,
in fact, binding.”

The appellate court remanded. “Notwithstand-
ing that the Guidelines appear to be but one of sev-
eral factors to be considered by a sentencing court,
the statute goes on to say that the court ‘shall im-
pose a sentence of the kind, and within the [Guide-
lines] range . . . unless the court finds that there ex-
ists an aggravating or mitigating circumstance of a
kind, or to a degree, not adequately taken into con-
sideration by the Sentencing Commission. ... 18
U.S.C. §3553(b). Thus, although subsection (a) fails

to assign controlling weight to the Guidelines, sub-
section (b) does so. . . . We hold that section 3553
requires a court to sentence within the applicable
Guidelines range unless a departure, as that term
has come to be understood, is appropriate.” The
court remanded for consideration of whether “per-
missible bases for downward departure exist.”

U.S. v. DeRiggi, 45 E3d 713, 716-19 (2d Cir.
1995).

See Outline at 1.C.

Departures

Substantial Assistance

Eighth Circuit holds that government may,
within limits, apply substantial assistance motion
to only some of defendants’ multiple mandatory
minimum sentences. Defendants were each subject
to three mandatory minimum sentences for drug
and weapons offenses. The government filed sub-
stantial assistance motions under §5K1.1 and 18
U.S.C. §3553(e), but limited the §3553(e) motions
to only one of the mandatory minimums for each
defendant. The district court accepted this limita-
tion as valid and sentenced defendants accordingly.

The appellate court agreed that the government
could so limit its §3553(e) motion. “The issue be-
fore us is whether the term ‘a sentence’ in §3553(e)
refers to each offense of conviction when multiple
mandatory minimums are involved, or to the total
sentence imposed by reason of the conviction. Al-
though the word ‘sentence’ is not defined in Chap-
ter 227 of the Criminal Code (18 U.S.C. §§3551—
3586) . . . numerous provisions in that Chapter
make it clear that ‘a sentence’ is imposed for each
offense of conviction. . . . Likewise, the Guidelines
recognize that each offense in a multicount convic-
tion receives a separate sentence, even though
many counts may be grouped or sentenced concur-
rently in determining the total Guidelines prison
sentence. . . . Thus, we conclude that the plain lan-
guage of §3553(e) authorizes the government to
make a separate substantial assistance motion deci-
sion for each mandatory minimum sentence to
which a defendant is subject.”

However, the government may not limit its mo-
tion for improper reasons, such as controlling the
length of the sentence. “[T]he government’s state-
ments at the evidentiary hearing suggest that its
motions were limited in scope at least in part . . . to
reduce the district court’s discretion to depart from
the government’s notion of the appropriate total
sentences . . . . The prosecutor’s role in this aspect
of sentencing is limited to determining whether the
defendant has provided substantial assistance with
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respect to ‘a sentence,” advising the sentencing
court as to the extent of that assistance, and recom-
mending a substantial assistance departure. . . . The
desire to dictate the length of a defendant’s sen-
tence for reasons other than his or her substantial
assistance is not a permissible basis for exercising
the government’s power under §3553(e).” The court
remanded “to permit the government either to file
new §3553(e) motions or to provide satisfactory as-
surance to the district court that its prior motions
were based solely upon its evaluation of the
Stockdalls’ respective substantial assistance.”

U.S. v. Stockdall, 45 E3d 1257, 1260-61 (8th Cir.
1995).

See Outline generally at VI.LE3 and 4.

Second Circuit holds that Rule 35(b) motion
cannot be denied without affording defendant an
opportunity to be heard. Defendant received a
§5K1.1 downward departure for substantial assis-
tance. He continued to cooperate after sentencing
and the government later made a motion under
Fed. R. Crim. P. 35(b) for a further reduction. Before
defendant even knew the motion had been filed the
district court denied it, stating that defendant’s
criminal conduct was too serious to permit an even
lower sentence. Defendant argued that summary
dismissal of the motion without giving him an op-
portunity to be heard violated Rule 35(b), denied
him due process, and was an abuse of discretion.

The appellate court agreed and remanded. The
court reasoned that the same process for §5K1.1
motions should be applied to Rule 35(b) because
the “only practical difference between” the two mo-
tions “is a matter of timing”—one is for substantial
assistance before, the other after, sentencing. In
§5K1.1 motions “the exercise of discretion requires
that the court give the real party in interest an op-
portunity to be heard. A defendant must have an
opportunity to respond to the government’s charac-
terization of his cooperation.” In light of this, and a
defendant’s right to challenge the government'’s re-
fusal to file a §5K1.1 motion in some instances, the
court concluded “that just as a defendant may com-
ment on the government’s refusal to move under
§5K1.1, a defendant should be able to comment on
the inadequacy of the government’s motion under
that section or under Rule 35(b).”

The government argued that defendant’s oppor-
tunity to be heard at the original sentencing was
adequate, but the court disagreed: “The Rule 35(b)
motion here concerned events that had not yet oc-
curred at the time of the sentencing hearing in Feb-
ruary 1993. Obviously, Gangi did not have an op-
portunity to be heard at that time as to those
events. . . . [Flairness requires that a defendant at
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least be allowed to comment on the government’s
motion. . . . We therefore hold that a defendant must
have an opportunity to respond to the government’s
characterization of his post-sentencing cooperation
and to persuade the court of the merits of a reduc-
tion in sentence. While we rest our decision on the
requirements of Rule 35, we recognize that failure
to afford an opportunity to be heard would raise
grave due process issues. Our holding does not
mean that the defendant is entitled to a full evi-
dentiary hearing, as distinguished from a written
submission. Whether such a hearing is necessary is
left to the discretion of the district court.”

U.S. v. Gangi, 45 E3d 28, 30-32 (2d Cir. 1995).

See Outline generally at VI.E4.

Criminal History

Second Circuit holds that Guidelines do not au-
thorize use of unrelated, uncharged foreign crimi-
nal conduct for criminal history departure. Defen-
dant pled guilty to possessing fraudulent alien reg-
istration cards. The district court imposed an up-
ward departure—from criminal history category I to
IV—on the basis of the government’s claims that
defendant previously engaged in homicide, terror-
ism, and drug trafficking while working for the
Medellin drug cartel in Colombia, conduct for
which he was never charged or convicted.

The appellate court remanded, holding that the
Guidelines authorize some consideration of foreign
convictions or sentences, but not other alleged
criminal conduct. Under §§4A1.1-1.3, the court rea-
soned, “not even foreign sentences may be used ini-
tially in determining the criminal history category,
but they may be used, like a [domestic] pending
charge, as the basis for an upward departure. In
light of these precise provisions as to how charges
and foreign sentences may be used, it is significant
that nowhere do the Guidelines specifically autho-
rize the use of unrelated, uncharged foreign crimi-
nal conduct, or even foreign arrests, for a departure
in the criminal history category.” The court also
concluded that even if §4A1.3(e)’s consideration of
“prior similar adult criminal conduct not resulting
in a criminal conviction . . . might reasonably be
extended to include criminal conduct in a foreign
country, a court might properly consider that con-
duct only if it is ‘similar’ to the crime of conviction.
Chunza’s alleged prior acts of homicide, terrorism,
and drug trafficking in Colombia are not ‘similar’ to
his possession of false immigration documents in
the United States.”

U.S. v. Chunza-Plazas, 45 F3d 51, 56-57 (2d Cir.
1995).

See Outline generally at VI.A.1.c.
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Mitigating Circumstances

Ninth Circuit holds that whether offense level
“overrepresents the defendant’s culpability” under
Note 16 of §2D1.1 is independent of qualification
for §3B1.2 adjustment. Defendants were part of a
large cocaine conspiracy and personally delivered
738 and 200 kilograms, respectively, from a stash
house to various locations. They pled guilty and ar-
gued that they should receive departures under
§2D1.1, comment. (n.16), because they had base of-
fense levels above 36 and received §3B1.2 mitigat-
ing role adjustments. The district court refused to
depart because defendants’ offense levels did not
overrepresent their culpability in the criminal activ-
ity. Defendants argued on appeal that “whether the
base offense level referred to in [Note 16’s] clause
(A) ‘overrepresents the defendant’s culpability’ is
determined solely by whether or not the defendant
qualifies for a mitigating role adjustment under
§3B1.2. In their view, if the defendant qualifies for a
minor role adjustment, he also qualifies for a down-
ward departure.”

The appellate court disagreed, concluding that
“the defendants’ reading of Note 16 would make
clause (B) irrelevant. For if ‘overrepresentation’ were
satisfied whenever a minor role adjustment was
found, there would be no need for a distinct deter-
mination of ‘overrepresentation.” . . . The issue is
whether the original base offense level, set by the
amount of the controlled substance the defendant
is ‘accountable’ for under §1B1.3, is commensurate
with the defendant’s involvement in the crime. . . .
In this case the defendants were only charged at a
level reflecting drugs that they actually transported
or handled. If that established a base level higher
than their culpability, the district court could depart
downward. We conclude that the district court
properly considered various equities and degrees of
involvement before it declined to depart downward.

Because the district court did not err in its interpre-
tation of Note 16, its discretionary denial of a
downward departure is not reviewable.”

U.S. v. Pinto, 48 E3d 384, 387-88 (9th Cir. 1995).

See Outline generally at II1.B.7 and VI.C.5.a.

Criminal History
Criminal Livelihood Provision

Seventh Circuit holds that proof showing defen-
dant derived requisite amount of income from
criminal activity may be indirect. Defendant pled
guilty to possession of stolen mail and his criminal
record showed a lengthy history of mail theft. He
admitted to having a $100 to $150 per day heroin
habit and that he stole mail to support his addic-
tion. The government did not present direct evi-
dence that defendant had stolen the equivalent of
2,000 times the hourly minimum wage (approxi-
mately $8,500 at the time), the threshold amount
for application of §4B1.3, and defendant only ad-
mitted to possessing $2,741 worth of stolen mail for
the year. However, the appellate court held that the
district court properly applied §4B1.3 based on all
of the evidence in context. Defendant’s own esti-
mates indicated that his “heroin habit required over
$8,500 a year. The evidence also showed that Taylor
had no legitimate income for the twelve months
prior to his arrest, that he held a job for only three
months in the prior eleven years, and that he had
an extensive history in the mail theft business. This
evidence is certainly relevant to the application of
this enhancement and, after considering it all in
context, the court had no difficulty concluding that
Taylor stole the required amount from the mails
that year in order to live and feed his drug habit.”

U.S. v. Taylor, 45 E3d 1104, 1106-07 (7th Cir.
1995).

See Outline generally at IV.B.3.
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Determining the Sentence

Restitution

Fourth Circuit holds that final decisions about
amount of restitution and schedule and amounts of
payments cannot be delegated to probation officer.
The district court ordered that “defendant shall make
restitution of not less than $6,000.00 but not more
than $35,069.10, in such amounts and at such times
as may be directed by the Bureau of Prisons and/or
the probation officer. Restitution payments of not
less than $100.00 per month shall be made during
the period of supervised release and payments shall
be greater if the probation officer determines the de-
fendant is capable of paying more. . . . Restitution in
this case, just like in any other case, can be adjusted
appropriately by the probation officer or the Court,
depending on the defendant’s ability to pay, should
that change either upwardly or downwardly.”

The appellate court remanded. “The question pre-
sented in this case is whether the court may . . . del-
egate to a probation officer the authority to deter-
mine, within a range, the amount of restitution or the
amount of installment payments of a restitution or-
der. We hold that this delegation from a court to a
probation officer would contravene Article III of the
U.S. Constitution and is therefore impermissible. . . .
Sections 3663 and 3664 of Title 18 clearly impose on
the court the duty to fix terms of restitution. This
statutory grant of authority to the court must be read
as exclusive because the imposition of a sentence, in-
cluding any terms for probation or supervised re-
lease, is a core judicial function. . . . In this case, the
district court appears to have delegated to the proba-
tion officer the final authority to determine the
amount of restitution and the amount of installment
payments (albeit within a range), without retaining
ultimate authority over such decisions (such as by re-
quiring the probation officer to recommend resti-
tutionary decisions for approval by the court). The
order was understandably fashioned to address a
situation where the defendant did not have assets to
pay restitution immediately but had the capacity to
earn money for payment in the future. . . . The prob-
lem is a difficult one, and we recognize that district
courts, to remain efficient, must be able to rely as
extensively as possible on the support services of
probation officers. But making decisions about the
amount of restitution, the amount of installments,

and their timing is a judicial function and therefore is
non-delegable.”

U.S. v. Johnson, 48 F3d 806, 807—09 (4th Cir. 1995).
Accord U.S. v. Porter, 41 E3d 68, 71 (2d Cir. 1994); U.S.
v. Albro, 32 E3d 173, 174 (5th Cir. 1994) (timing and
amount of payments); U.S. v. Gio, 7 E3d 1279, 1292-
93 (7th Cir. 1994) (same). But cf. U.S. v. Clack, 957
E2d 659, 661 (9th Cir. 1992) (indicating court may set
upper limit of total restitution and delegate to proba-
tion officer timing and amount of payments).

See Outline atV.D.1.

Departures
Mitigating Circumstances

Second Circuit affirms downward departure
based on small quantities of drugs distributed by
defendants at any one time during conspiracy. Two
defendants were low-level employees in a drug con-
spiracy. Although they handled only small amounts
of drugs at any one time, they worked for several
months and, under the Guidelines, were held re-
sponsible for 7 and 2-3 kilograms of crack cocaine,
yielding minimum sentences of 235 and 188 months.
However, the sentencing judge thought this result
overstated defendants’ culpability and looked at
their conduct in terms of the “‘quantity/time fac-
tor'—what the Judge explained as ‘the relationship
between the amount of narcotics distributed by a de-
fendant and the length of time it took the defendant
to accomplish the distribution.”” Reasoning that
Congress authorized severe sentences mainly for
“stereotypical drug dealers” who move large
amounts of drugs and make lots of money, and that
“those who deal in kilogram quantities of narcotics
are more culpable than the street peddler who sells
$10 bags,” the court determined that “the ‘quantity/
time factor’ was a factor that had not been ‘ad-
equately taken into consideration by the Sentencing
Commission in formulating the Guidelines’” for
those who deal in small quantities over a long period.
In setting the extent of a departure for such defen-
dants, the court concluded that “the appropriate
time period that would correlate culpability (and
hence punishment) with drug quantity should vary
depending on the defendant’s role, [and] the appro-
priate period for a sporadic street-level dealer might
be one day, for a more regular distributor, one week,
and for those involved at higher levels of a narcotics
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operation, one month.” The court used the weekly
figure for these defendants and based the departure
sentences on the amount of drugs that the con-
spiracy distributed during the time they were actu-
ally working in an average week.

The appellate court affirmed. “[W]e are persuaded
that, at least as to defendants whose attributable ag-
gregate quantities place them at the high end of the
drug-quantity table, where sentencing ranges exceed
the significant mandatory minimum sentences es-
tablished by Congress, Judge Martin properly con-
cluded that the normal guideline sentence may, in
some circumstances, overrepresent the culpability of
adefendant and that the ‘quantity/time factor, which
was not adequately considered by the Commission,
was available as a basis for departure. . . . The quanti-
ties attributable to [defendants] subjected them to
guideline sentences of more than nineteen and fif-
teen years, respectively, they worked for modest
wages, and they were not shown to have any proprie-
tary interest in the drug operation of their employers.
Judge Martin reasonably concluded that guideline
sentences of more than fifteen years, based on aggre-
gate drug quantities reflecting sales of approximately
50 grams per day, overstated the culpability of these
two defendants. And his selection of a one-week in-
terval for application of the ‘quantity/time factor’ did
not render the extent of his departure ‘unreasonable,’
see 18 U.S.C. §3742(e)(3) (1988), where it resulted in a
ten-year sentence, not subject to parole.” The court
noted that it “need not decide whether the ‘quantity/
time factor’ can be a basis for departure as to defen-
dants whose base offense level is not at the high end
of the drug-quantity table.” Nor did it decide whether
such a departure would be precluded by recently
added Note 16 in §2D1.1, which authorizes depar-
tures in limited circumstances for certain low-level
offenders with high offense levels: “The limitations of
Note 16 can have no restrictive effect upon the ap-
pellants, since their offenses were committed prior
to the November 1, 1993, effective date of Note 16.”

The court did, however, remand a departure for
a third defendant who had sold small amounts of
heroin and was not subject to a long sentence. “It
simply cannot be said that a guideline sentencing
range of 51 to 63 months, indicated by his aggregate
quantity of four ounces of heroin bought and resold
during a four-month period, overstated his culpabil-
ity. Application of the ‘quantity/time factor’ to a per-
son in Abad’s circumstances would precisely realize
the Government’s apprehension that the entire struc-
ture of the Commission’s drug-quantity table was be-
ing abandoned.”

U.S. v. Lara, 47 E3d 60, 63-67 (2d Cir. 1995).

See Outline generally at VI.C.5.a.

Substantial Assistance

Seventh Circuit holds that denial of Rule 35(b)
motion was improperly based on factors unrelated
to defendant’s cooperation. Defendant testified for
the government in several trials and post-trial hear-
ings in the three years after he was sentenced. The
government filed a Fed. R. Crim. P. 35(b) motion to
reduce defendant’s sentence for his substantial assis-
tance, but the district court denied it. The appellate
court reversed, concluding that “the district court in-
termixed Lee’s claims with its criticisms of proce-
dures and conduct by the former U.S. attorneys [in
related] cases thereby confusing the proceedings and
depriving Lee a fair opportunity for consideration.”

The court found that “[t]he prosecution, Lee’s
former counsel and Lee all testified to Lee’s helpful-
ness and continuing cooperation which extended
beyond one year, including some information not
known by the defendant until one year or more after
imposition of his sentence. The proof was not in dis-
pute. The district court, however, focused its ire on
perceived coverup motives from the prosecution.”
The decision to deny relief “did not relate to the
proof offered during the hearing on Lee’s coopera-
tion,” but rather to “the judge’s dissatisfaction with
the performance and conduct of the [government at-
torneys]. . . . Lee’s rights were not adequately consid-
ered by the district judge who conducted a wide-
ranging criticism and dialogue on the misconduct of
government counsel in the [related] cases and
seemed to charge Lee with complicity because he, as
a witness in those cases, accepted favors from the
government.” While the district court’s concerns may
be legitimate, “such blame should [not] extend to
Lee. . .. We think Lee has shown entitlement to relief
of areduced sentence, [and] conclude that the trial
court abused its discretion in the manner in which it
conducted the hearing which resulted in denial of re-
lief to Lee on improper grounds.”

U.S. v. Lee, 46 E3d 674, 677-81 (7th Cir. 1995).

See Outline generally at VI.E4.

Offense Conduct
Calculating Weight of Drugs

Eighth Circuit holds that kilogram conversion
ratiofor marijuana does not require seizure of live
plants. Defendant was convicted on several charges
related to a marijuana growing and distribution op-
eration that ended in 1991 when the marijuana farms
were seized. Using evidence of the number of plants
that defendant was responsible for during the course
of the operation, the district court followed §2D1.1(c)
atn.* and converted each plant into one kilogram of
marijuana to set the offense level. Defendant ap-
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pealed, arguing that this conversion ratio should be
applied only to live plants and that the marijuana at-
tributed to him had already been harvested.

The appellate court affirmed, reasoning that a “le-
gitimate goal of §2D1.1(c) is to punish those guilty of
offenses involving marijuana plants more severely in
order to get at the root of the drug problem. In the
present case . . . there was considerable evidence of
Wilson’s participation in the planting and cultivation
of marijuana plants. Thus, following the plain lan-
guage of the guidelines, this must be an offense ‘in-
volving marijuana plants.” See U.S.S.G. §2D1.1(c).
Accordingly, we hold that where, as here, the evi-
dence demonstrates that an offender was involved in
the planting, cultivation, and harvesting of mari-
juana plants, the application of the plant count to
drug weight conversion of §2D1.1(c) is appropriate.”

U.S. v. Wilson, 49 E3d 406, 409-10 (8th Cir. 1995).
See the summary of Wegnerin 7 GSU #7 for other
cases on this issue.

See Outlineat I1.B.2.

General Application

Relevant Conduct

D.C. Circuit holds that conduct must be related to
offense of conviction, not merely to other relevant
conduct, to be used under § 1B1.3. Defendant pled
guilty to one fraud count (count four) and had three
other fraud counts dismissed. All three dismissed
counts were used as relevant conduct in setting the
offense level. The appellate court affirmed the use of
counts one and two, holding that although they were
“separately identifiable” from the offense of convic-
tion they were “similar in nature”—all involved pre-
senting a counterfeit check to obtain money or
goods—and, at three months apart, close enough in
time to reasonably conclude they were part of the
“same course of conduct” under §1B1.3(a)(2). The
third dismissed count, however, a credit card fraud,
“is both separately identifiable from count four and
of a different nature. That counts three and four both
involved fraud to obtain money is not enough. While
substantial similarities exist between count three
and counts one and two—they all involved the same
alias and occurred within two months—the govern-
ment must demonstrate a connection between
count three and the offense of conviction, not be-
tween count three and the other offenses offered as
relevant conduct. The credit card fraud in count
three is thus not part of the same course of conduct
as the offense of conviction. The district court com-
mitted clear error in treating it as relevant conduct.”

U.S. v. Pinnick, 47 E3d 434, 438-39 (D.C. Cir. 1995).

See Outline at 1.A.2.
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Second Circuit holds that the Guidelines require
a particularized finding of the scope of the criminal
activity that defendant jointly undertook with oth-
ers. Defendant was one of many sales representa-
tives in a fraudulent loan telemarketing scheme. Al-
though it was uncontested that defendant knew the
scheme was fraudulent, no evidence was presented
that his involvement extended beyond his own sales
efforts or that he had any other role or participation
in the scheme. However, the district court held de-
fendant responsible for the entire loss caused by the
fraud, finding that this was a jointly undertaken ac-
tivity and the conduct of the other participants was
reasonably foreseeable to him.

The appellate court remanded because there was
no finding that the acts of other participants were
within the scope of defendant’s agreement. For rel-
evant conduct involving others, the Guidelines “re-
quire the district court to make a particularized find-
ing of the scope of the criminal activity agreed upon
by the defendant. . . . [T]hat the defendant is aware
of the scope of the overall operation is not enough to
hold him accountable for the activities of the whole
operation. The relevant inquiry is what role the de-
fendant agreed to play in the operation, either by an
explicit agreement or implicitly by his conduct.”
Here, the evidence shows that defendant’s agreement
“was limited to his own fraudulent activity and did
not encompass the fraudulent activity of the other
representatives. His objective was to make as much
money in commissions as he could. He had no inter-
est in the success of the operation as a whole, and
took no steps to further the operation beyond ex-
ecuting his sales.” The court noted that, because the
government may not have had notice that it needed
to show evidence of defendant’s agreement as out-
lined in this opinion, it may try to do so on remand.

U.S. v. Studley, 47 E3d 569, 574-76 (2d Cir. 1995).

See Outlineat 1.A.1.

Adjustments

Multiple Counts—Grouping

Sixth Circuit holds that multiple counts from dif-
ferent indictments may be grouped. Defendant was
charged with multiple offenses in two different in-
dictments and pled guilty to one count from each in-
dictment. The district court determined the offense
level for each count and then applied the multiple
count adjustment under §3D1.4 to reach a combined
adjusted offense level. Defendant argued that it was
improper to apply §3D1.4 to counts from different
indictments.

The appellate court affirmed. “Even though Part D
of Chapter Three contains no explicit language ap-



plying §3D1.4 to multiple counts in separate indict-
ments, the absence of such a statement is of no mo-
ment. First, there is no language in Part D of Chapter
Three prohibiting the application of §3D1.4 to
counts in separate indictments. Second, U.S.S.G.
§3D1.5 states ‘[u]se the combined offense level to
determine the appropriate sentence in accordance
with the provisions of Chapter Five.’ In order to apply
a sentence to multiple counts in separate indict-
ments pursuant to §5G1.2, a combined offense level
must first have been determined which incorporates
the counts from the separate indictments. Thus, in
order to make sense, §3D1.4 must be read to apply to
counts existing in separate indictments in which
sentences are to be imposed at the same time or in a
consolidated proceeding. . . . The only logical reading
of US.S.G. §§3D1.1-5 and 5G1.2 requires that §3D1.4
apply to multiple counts in separate indictments.”
U.S. v. Griggs, 47 E3d 827, 831-32 (6th Cir. 1995).
See also U.S. v. Coplin, 24 F3d 312, 318 & n.6 (1st Cir.
1994) (“§5G1.2 would not make much sense unless
we also assumed that the grouping rules under chap-
ter 3, part D had previously been applied to counts
‘contained in different indictments . . . for which sen-
tences are to be imposed at the same time.” Accord-
ingly, we read this concept into chapter 3, part D.”).

See Outline generally at I11.D.1.

Sentencing Procedure
Procedural Requirements—Notice

Seventh Circuit holds that testimony from co-
defendants’ sentencing hearings may not be used to
increase defendant’s offense level unless defendant
has adequate notice. Defendant received an aggra-
vating role adjustment under §3B1.1(c), despite the
fact that a similarly situated codefendant did not and
the government stated at the sentencing hearing that
it would be inappropriate and did not present any

evidence to support it. The court based the enhance-
ment on testimony about defendant at the sentenc-
ing hearings of other defendants. Neither defendant
nor the government had notice before the hearing
that the court intended to use that testimony.

The appellate court remanded after applying “a
two-prong inquiry: first, was the specific evidence
considered by the court from the prior sentencing
hearings previously undisclosed to [defendant], and
second, if he had no prior knowledge, was he given a
reasonable opportunity to respond to the informa-
tion.” The court first concluded that although most
of the information used to justify the enhancement
was in the presentence report, “certain significant
evidence taken into account by the district court was
not disclosed to [defendant] before the hearing.”

On the second issue, the court found that defen-
dant “was on notice of a dispute between himself
and others and was given some opportunity to re-
spond to the new evidence before he was sentenced.
... On balance, however, we do not believe [he] was
given sufficient notice to allow him meaningfully to
rebut the prior testimony. Because the government
backed away from a role increase, [defendant] knew
that no new evidence would be introduced at the
hearing to support such an increase. Additionally, . . .
he knew that the same judge had found the evidence
insufficient to support such an increase for [the co-
defendant]. . . . Thus, when they arrived for the sen-
tencing, [defendant] and his attorney reasonably
would not have anticipated the need for evidence to
rebut new, damaging information . . . . We therefore
conclude that [defendant] did not receive sufficient
notice, as required by Rule 32, so that he could com-
ment meaningfully on the court’s decision to impose
arole increase.”

U.S. v. Blackwell, 49 F.3d 1232, 1237-40 (7th Cir.
1995).

See Outline at IX.D.2 and E.
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General Application
Double Jeopardy

Supreme Court holds that use of relevant con-
duct to increase guideline sentence for one offense
does not preclude later prosecution for that con-
duct. When defendant was sentenced on a marijuana
charge his offense level was increased under § 1B1.3
for related conduct involving cocaine. This increased
his guideline range (from approximately 78-97
months to 292-365 months), although he then re-
ceived a § 5K1.1 departure to 144 months. Defendant
was later indicted for conspiring and attempting to
import cocaine, but the district court dismissed the
charges on the ground that punishing defendant for
conduct that was used to increase his sentence for
the marijuana offense would violate the Double
Jeopardy Clause’s prohibition against multiple pun-
ishments. However, the Fifth Circuit reversed, hold-
ing that “the use of relevant conduct to increase the
punishment of a charged offense does not punish
the offender for the relevant conduct,” and therefore
prosecution for the cocaine offenses was not prohib-
ited by the Double Jeopardy Clause. U.S. v. Wittie,* 25
E3d 250, 258 (5th Cir. 1994) [6 GSU #16].

The Supreme Court agreed with the appellate
court that there is no double jeopardy bar to the sec-
ond prosecution. “We find this case to be governed
by Williams [v. Oklahoma,]” 358 U.S. 576 (1959), in
which the Court “made clear that use of evidence of
related criminal conduct to enhance a defendant’s
sentence for a separate crime within the authorized
statutory limits does not constitute punishment for
that conduct within the meaning of the Double Jeop-
ardy Clause. . . . We are not persuaded by petitioner’s
suggestion that the Sentencing Guidelines somehow
change the constitutional analysis. A defendant has
not been ‘punished’ any more for double jeopardy
purposes when relevant conduct is included in the
calculation of his offense level under the Guidelines
than when a pre-Guidelines court, in its discretion,
took similar uncharged conduct into account. . . . As
the Government argues, ‘[t]he fact that the sentenc-
ing process has become more transparent under the
Guidelines ... does not mean that the defendant is
now being “punished” for uncharged relevant con-
duct as though it were a distinct criminal “offense.”
... The relevant conduct provisions are designed to
channel the sentencing discretion of the district
courts and to make mandatory the consideration of

factors that previously would have been optional. . ..
Regardless of whether particular conduct is taken
into account by rule or as an act of discretion, the
defendant is still being punished only for the offense
of conviction.”

The Court also addressed petitioner’s “contention
that he should not receive a second sentence under
the Guidelines for the cocaine activities that were
considered as relevant conduct for the marijuana
sentence. As an examination of the pertinent sec-
tions should make clear, however, the Guidelines
take into account the potential unfairness with
which petitioner is concerned. . . . There are often
valid reasons why related crimes committed by the
same defendant are not prosecuted in the same pro-
ceeding, and § 5G1.3 of the Guidelines attempts to
achieve some coordination of sentences imposed in
such situations with an eye toward having such pun-
ishments approximate the total penalty that would
have been imposed had the sentences for the differ-
ent offenses been imposed at the same time (i.e., had
all of the offenses been prosecuted in a single pro-
ceeding). See USSG § 5G1.3, comment., n. 3.” Along
with the protections in § 5G1.3, the Court noted that
a district court retains discretion to depart “to pro-
tect against petitioner’s second major practical con-
cern: that a second sentence for the same relevant
conduct may deprive him of the effect of the down-
ward departure under § 5K1.1 of the Guidelines for
substantial assistance to the Government, which re-
duced his first sentence significantly. Should peti-
tioner be convicted of the cocaine charges, he will be
free to put his argument concerning the unusual
facts of this case to the sentencing judge as a basis
for discretionary downward departure.”

Wittev. U.S., 115 S. Ct. 2199, 2206-09 (1995)
(Stevens, J., dissenting in part).

*Note: Spelling of defendant’s name was incorrect in
the appellate court case title.
See Outlineat 1.A 4.

Determining the Sentence

Consecutive or Concurrent Sentences

Seventh Circuit concludes departure may be
warranted when § 5G1.3(b) does not apply because
a prison term for related conduct has already been
served. Defendant was convicted of conspiracy to
commit bank fraud. At sentencing the government
and defendant requested a downward departure of
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fourteen months to account for a sentence defen-
dant served in prison for related conduct that was
considered in setting the offense level for the instant
offense. Had defendant still been serving the prior
sentence, § 5G1.3(b) would have effected the same
result by requiring concurrent sentences. The district
court refused to depart, based on a belief that defen-
dant’s prior sentence was mistakenly too lenient.

The appellate court concluded that the district
court acted within its discretion in refusing to depart
and that its decision was, “like any other refusal to
depart, unreviewable.” However, the sentence was
remanded on another matter and the court “encour-
aged” the district court to reconsider. “Section 5G1.3
on its face does not apply to [defendant] because, by
the time of his sentencing in Milwaukee, he had
completed his term for the related conduct in Kansas
and therefore had no relevant ‘undischarged term of
imprisonment.” The probation office in this case ap-
parently recognized that the rationale underlying
§ 5G1.3—to avoid double punishment—nevertheless
was applicable to a defendant. . . who had fully dis-
charged his prior term. It sought guidance from the
Sentencing Commission, which suggested that a
downward departure would be the appropriate way
to recognize such a defendant’s prior time in prison.
... We recognize that distinguishing between two de-
fendants merely by virtue of their sentencing dates
appears contrary to the Guidelines ‘goal of eliminat-
ing unwarranted sentence disparities.’ . . . Although
we may not directly review the district court’s rejec-
tion of a departure, we do encourage the court upon
remand to reconsider its decision. . . . Assuming [de-
fendant] would have been eligible for the 14-month
credit if he still were serving the prior terms at issue,
we think it would be fair and appropriate to deduct
that amount from the new sentence imposed on the
instant offense.”

U.S. v. Blackwell, 49 F3d 1232, 1241-42 (7th Cir.
1995).

See Outline generally at V.A.3.

Ninth Circuit holds that sentence under 18
U.S.C. §924(e) (1) may be reduced below mandatory
minimum to give credit for time served on related
charge. Defendant was serving a state sentence for
armed robbery when he pled guilty to being a felon
in possession of the same weapon used in the rob-
bery. Because he had three prior violent felony con-
victions, 18 U.S.C. § 924(e)(1) required that he be
“imprisoned not less than fifteen years,” and the gov-
ernment and defendant agreed to a guideline sen-
tence of 188 months. The district court agreed with
defendant that, under § 5G1.3(b) and comment.
(n.2), the state sentence had been “fully taken into

account” in determining the federal sentence and
the two sentences should be made concurrent with
credit for the twelve months defendant had served
on the state charge, i.e., the federal sentence should
be 176 months. However, the district court con-
cluded it could not go below the mandatory 180
months and imposed the agreed-on guideline sen-
tence of 188 months.

The appellate court remanded, following the
holding in U.S. v. Kiefer, 20 E3d 874 (8th Cir. 1994) [6
GSU#12], that “in appropriate circumstances time
served in custody prior to the commencement of the
mandatory minimum sentence is time ‘imprisoned’
for purposes of § 924(e)(1).” The court concluded
that time served in state prison on a related charge is
“an appropriate circumstance,” and that in order to
harmonize § 924(e) with the guideline sentencing
scheme and the rest of the Sentencing Reform Act of
1984, “we construe 18 U.S.C. § 924(e) (1) to require
the court to credit Drake with time served in state
prison. To hold otherwise would ‘frustrate the con-
current sentencing principles mandated by other
statutes.’. .. [T]he district court indeed was required
to reduce Drake’s mandatory minimum sentence for
the time Drake served in Oregon prison.”

U.S. v. Drake, 49 F3d 1438, 1440-41 (9th Cir. 1995).

See Outline at V.A.3.

Adjustments

Obstruction of Justice

Tenth Circuit holds that obstruction enhance-
ment does not apply if defendant did not know that
an investigation of the offense of conviction had be-
gun. Defendant was part of a conspiracy to manufac-
ture explosives without a license. One of the con-
spirators was arrested on an unrelated weapons
charge, and while he was being questioned at the po-
lice station the police received a tip about the explo-
sives. In the meantime, without knowing that the po-
lice had begun to investigate the explosives manu-
facture, defendant and others attempted to hide the
explosive materials. The police ultimately recovered
the explosives and defendant pled guilty to con-
spiracy. She received a § 3C1.1 enhancement for ob-
structing the investigation by hiding the explosives,
but argued on appeal that she should not have re-
ceived the enhancement for obstructing an investi-
gation of which she was unaware.

The appellate court agreed and remanded. “A
plain reading of U.S.S.G. § 3C1.1 compels the conclu-
sion that this provision should be read only to cover
willful conduct that obstructs or attempts to obstruct
‘theinvestigation . . . of theinstant offense.” (empha-
sis added) . . . To our mind, the clear language of
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§ 3C1.1 enunciates a nexus requirement that must be
met to warrant an adjustment. This requirement is
that the obstructive conduct, which must relate to
the offense of conviction, must be undertaken dur-
ing the investigation, prosecution, or sentencing.
Obstructive conduct undertaken prior to an investi-
gation, prosecution, or sentencing; prior to any indi-
cation of an impending investigation, prosecution,
or sentencing; or as regards a completely unrelated
offense, does not fulfill this nexus requirement. . . .
There is simply no evidence that Ms. Gacnik under-
took to hide the explosive materials with any knowl-
edge of an impending investigation or during any in-
vestigation of the conspiracy for which she was ulti-
mately convicted. We disagree with the district court
that the very act of concealment, standing alone, is
sufficient evidence of Ms. Gacnik’s awareness of an
investigation pointed at her offense of conviction.
The record reveals only that Ms. Gacnik was aware
that the police had taken Mr. Gade into custody for
having discharged a gun, but this knowledge of po-
lice interest in a completely unrelated offense, not
involving her, simply does not meet the require-
ments of § 3C1.1.”

U.S. v. Gacnik, 50 E3d 848, 852-53 (10th Cir. 1995).

See Outline at 111.C 4.

Seventh Circuit holds that obstruction of related
state prosecution does not warrant enhancement
unless it actually obstructed federal prosecution of
the “instant offense.” Defendant was arrested in
April 1992 on a state drug charge. After release on
bond in June he fled the country but returned in No-
vember. He was rearrested by the state in December,
at which time a federal investigation into defendant’s
drug activities began. After defendant was convicted
and began serving his sentence on the state charge,
he was indicted on federal charges and pled guilty to
conspiracy to distribute cocaine. Concluding that the
criminal conduct underlying the state prosecution
from which defendant fled constituted part of the
criminal conduct underlying the instant federal of-
fense, and that defendant’s flight impeded the state
prosecution and investigation, the district court ap-
plied the § 3C1.1 obstruction enhancement. “In
short, the district court considered the state and fed-
eral offenses to be one and the same and, for pur-
poses of section 3C1.1, the ‘instant offense’ included
the state prosecution.”

The appellate court remanded because there was
no evidence that defendant’s flight obstructed the
federal investigation or prosecution. The court ac-
knowledged that “because the state offense was an
overt act of the federal conspiracy charge, arguably
the state offense is part of the ‘instant offense’ for

Guideline Sentencing Update, vol. 7, no. 9, July 7, 1995« a publication of the Federal Judicial Center

purposes of section 3C1.1. Consequently, there is a
basis for the district judge to say as she did that ‘it’s
the same offense you look at and not the particular
entity that was prosecuting it at the time the obstruc-
tion occurred.” Although we agree that the factual ba-
sis for the state charges are encompassed within the
federal offense, the inclusiveness of the federal of-
fense does not necessarily dictate the conclusion
that any obstruction of the prior state prosecution
automatically compels a finding that the federal
prosecution was also obstructed. This is too long a
stretch and ignores the temporal requirement of
[§]13C1.1 that the obstructive conduct occur ‘during’
the investigation, prosecution, or sentencing of the
instant offense. In other words, section 3C1.1 intends
that the obstructive conduct have some discernible
impact on the investigation, prosecution, or sentenc-
ing of the federal offense which may or may not en-
compass the state offense. . . . Obstructive conduct
having no impact on the investigation or prosecution
of the federal offense falls outside the ambit of sec-
tion 3C1.1 no matter when the obstruction occurs;
i.e., whether it occurs during a state or federal inves-
tigation or prosecution. Even if the state and federal
offenses are the same, under section 3C1.1 it is the
federal investigation, prosecution, or sentencing
which must be obstructed by the defendant’s con-
duct no matter the timing of the obstruction.”

U.S. v. Perez, 50 E3d 396, 398-400 (7th Cir. 1995).

See Outline at 111.C 4.

Sixth Circuit holds that § 3C1.2 enhancement for
reckless endangerment does not apply if defendant
did not know a law enforcement officer was in pur-
suit. Defendant was driving away from a drug deliv-
ery site when detectives in an unmarked police van
attempted to block the car and arrest the occupants.
Defendant swerved around the van, striking the leg
of a detective who had jumped out of the van, and
was eventually arrested. Without making a finding
that defendant knew that police officers were in pur-
suit at the time he swerved around the van, the dis-
trict court imposed a § 3C1.2 enhancement. The ap-
pellate court remanded “for the district court to
make a specific finding regarding defendant’s knowl-
edge,” holding that “a § 3C1.2 enhancement is inap-
plicable if the defendant did not know it was a law
enforcement officer from whom he was fleeing.”

The appellate court also held that the sentence
was appealable even though defendant had received
a downward departure under § 5K1.1 to a sentence
below the ranges suggested by both the government
and defendant. “A defendant may appeal his sen-
tence even when the sentence imposed fell within
the range advocated by him so long as he can iden-



tify a specific legal error,” which defendant did with
his claim of a misapplication of § 3C1.2. Thus, this
decision is consistent with cases that have held that
the guideline range is the point of reference for a de-
parture and must be correctly calculated. See cases
in Outline at VI.D.

U.S. v. Hayes, 49 E3d 178, 182-84 (6th Cir. 1995).

See Outline at 111.C.3.

Offense Conduct

Marijuana

Eleventh Circuit holds that “dead, harvested root
systems are not ‘plants’ within the meaning of” the
statute or Guidelines. When defendant was arrested
police found 27 live marijuana plants and, in a trash
can, “26 dead, crumbling roots, each attached to a
small portion of the stalk (‘root systems’), remaining
from previously-harvested plants.” The district court
counted all 53 plants and sentenced defendant
under § 2D1.1(c), n.*, which treats each plant as one
kilogram of marijuana for offenses involving 50 or
more plants.

The appellate court remanded, concluding “that
clearly deadvegetable matter is not a plant.” The
court reasoned that its decision in U.S. v. Foree, 43
E3d 1572 (11th Cir. 1995), holding that marijuana
cuttings and seedlings are not “plants” until they de-
velop root systems, “treats evidence of life as a neces-
sary (but alone insufficient) prerequisite of
‘planthood,” and its reasoning counsels rejection of
the government’s converse contention here that dead
marijuana remains are plants simply because they
have roots.”

The court also noted that it has held that once
plants are harvested the actual weight must be used,
not the kilogram-per-plant equivalency, and specifi-
cally disagreed with circuits that have held that the
number of plants may be used even after harvesting.
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See cases summarized in 7 GSUnos. 7 & 8. “Our deci-
sions . .. contemplate the use of actual post-harvest
weight of consumable marijuana, rather than pre-
sumed weight derived from the number of harvested
plants, for sentencing in manufacturing and con-
spiracy to manufacture, as well as possession, cases.
... The fact that [21 U.S.C.] § 841(b) creates alterna-
tive plant number and marijuana weight sentencing
regimes implies that growers should not continue to
be punished for plants when those plants cease to
exist. . . . We therefore reaffirm that dead, harvested
root systems are not marijuana plants for sentencing
purposes irrespective of whether the defendant is
convicted of possession, manufacturing, or con-
spiracy to manufacture marijuana plants. We leave it
to the district court to decide, in the first instance,
how the 26 dead root systems should be accounted
for in sentencing in this case (as they cannot be
counted as plants).”

U.S. v. Shields, 49 E3d 707, 710-13 (11th Cir. 1995).

See Outlineat I11.B.2.

Certiorari Granted:

U.S. v. Neal, 46 E3d 1405 (7th Cir. 1995) (en banc),
cert. granted, No. 94-9088 (June 19, 1995). Question
presented: Does amendment to Sentencing Guide-
lines establishing presumptive weight of LSD for pur-
poses of establishing base offense level for violations
involving LSD change manner of computing weight
of LSD for purposes of statute imposing mandatory
minimum sentence for possession or distribution?

See Outline at11.B.1 and summary of Nealin 7 GSU#7.

Judgment Vacated:

U.S. v. Porat, 17 E3d 660 (3d Cir. 1994), vacated on
other grounds, No. 94-140 (U.S. June 26, 1995), and
remanded for reconsideration in light of U.S. v.
Gaudin, No. 94-514 (U.S. June 19, 1995).

See Outline at V.C and summary of Poratin 6 GSU#11.
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Determining the Sentence
“Safety Valve” Provision

Fifth Circuit holds that statements to a probation
officer do not satisfy requirement to provide informa-
tion “to the Government.” Defendant faced a ten-year
mandatory minimum sentence after pleading guilty to
a drug conspiracy charge. He requested application of 18
U.S.C. §3553(f), which allows sentencing under the
Guidelines without regard to the mandatory minimum.
USSG §5C1.2 incorporates §3553(f) into a guideline, and
subsection (5) requires the defendant to have “truthfully
provided to the Government all information and evi-
dence the defendant has concerning the offense or
offenses that were part of the same course of conduct or
of a common scheme or plan.” The probation officer
interviewed defendant in preparation of the presentence
report, but neither defendant nor the probation officer
spoke to the government’s case agent. The court gave
defendant an opportunity to do so, but defendant re-
fused. The court declined to apply §5C1.2 and sentenced
defendant to the mandatory minimum.

Defendant argued on appeal that his discussion with
the probation officer satisfied the requirement to disclose
to the Government all information he knew about the
criminal offense because the probation officer is, for
purposes of §5C1.2, “the Government.” The appellate
court disagreed and affirmed the sentence. “In the con-
textof the sentencing hearing, [Fed. R. Crim. P] 32(c) uses
‘Government’ in conjunction with ‘attorney’ or ‘counsel.’
By the use of in pari materia, the Government argues that
we should construe ‘Government’ in §5C1.2 the same
way. The Government’s position is supported by §5C1.2’s
explicit cross reference to Rule 32. See §5C1.2 commen-
tary n.8. We agree with the Government and the district
court that the probation officer is, for purposes of §5C1.2,
not the Government. The purpose of the safety valve
provision was to allowless culpable defendants who fully
assisted the Government to avoid the application of the
statutory mandatory minimum sentences. . . . A
defendant’s statements to a probation officer do not as-
sist the Government.”

U.S. v. Rodriguez, 60 E3d 193, 195-96 (5th Cir. 1995).

First Circuit holds that defendant must make “affir-
mative act of cooperation” in providing “information
and evidence” to government under §3553(f)(5). The
“safety valve” provision in 18 U.S.C. §3553(f) requires,
inter alia, that “(5) not later than the time of the sentenc-

ing hearing, the defendant has truthfully provided to the
Government all information and evidence the defendant
has concerning the offense or offenses that were part of
the same course of conduct or of a common scheme or
plan.” Although defendant did not directly speak with the
government, he argued that he effectively provided the
required information because his discussion of the crime
with his coconspirators had been recorded by an under-
cover agent and, when pleading guilty, he admitted to the
facts presented by the government at the plea hearing.
The district court refused to apply §3553(f).

The appellate court affirmed. “Whatever the scope of
the ‘information and evidence’ that a defendant must
provide to take advantage of section 3553(f)(5), we hold
that a defendant has not ‘provided’ to the government
such information and evidence if the sole manner in
which the claimed disclosure occurred was through
conversations conducted in furtherance of the defen-
dant’s criminal conduct which happened to be tape-
recorded by the government as part of its investigation.
... Nor does it suffice for the defendant to accede to
the government’s allegations during colloquy with the
court at the plea hearing. Section 3553(f)(5) contem-
plates an affirmative act of cooperation with the govern-
ment no later than the time of the sentencing hearing.
Here, Wrenn did not cooperate . . . . And when the court
offered to postpone sentencing so Wrenn could make
a proffer to the government for purposes of section
3553(f)(5), he refused.”

U.S. v. Wrenn, No. 94-2089 (1st Cir. Sept. 25, 1995)
(Lynch, J.).

See Outline generally at V.E

Violation of Supervised Release

Sixth Circuit holds that amended statutory language
doesnotrequire courts to followrevocation policy state-
ments. The Violent Crime Control and Law Enforcement
Act of 1994, effective Sept. 13, 1994, amended 18 U.S.C.
§3553(a)(4) to state that courts “shall consider. .. (B) in
the case of a violation of probation or supervised release,
the applicable guidelines or policy statements issued
by the Sentencing Commission.” Defendant argues that
this amendment indicates that Congress intended that
courts must now impose sentence following revocation
of probation or supervised release in accordance with
the Chapter 7 policy statements in the Guidelines. After
his supervised release was revoked he was subject to a 3—
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9-month termunder §7B1.4(a), butthe court thought that
was too lenient and sentenced defendant to the two-year
statutory maximum.

The appellate court affirmed, finding that the amend-
ment did not change the current holding of all circuits
that Chapter 7 policy statements must be considered but
are not mandatory. Courts are required by 18 U.S.C.
§3553(b) to follow guidelines, but “[a]bsent any appli-
cable guidelines, the mandatory language of §3553(b)
does not apply.” Chapter 7 consists of policy statements
only, without accompanying guidelines, that are in-
tended to provide “greater flexibility to. . . the courts.” See
USSG Ch.7, Pt.A.3(a), intro. comment. “Therefore, be-
cause there are not any guidelines for the policy state-
ments to interpret or explain, the mandatory language of
§3553(b) does not apply. On a plain reading of amended
§3553(a), a court is required to ‘consider’ the policy state-
ments in Chapter 7 inimposing a sentence for supervised
release violation. Defendant argues that in amending
§3553 Congress only could have intended to make the
policy statements mandatory. [There are] two other pos-
sible purposes: To make explicit that when the Commis-
sion does issue guidelines pertaining to the revocation of
supervised release, those guidelines will be as binding as
other sentencing guidelines; and to affirm the principle
recognized by the Sixth Circuit that a court must consi-
der the Chapter 7 policy statements when sentencing a
defendant for violation of the conditions of supervised
release. Defendant’s conclusion about Congressional
purpose does not follow from the wording of the amend-
ment or reasoning of the cases. . . . Until the Sentencing
Commission changes the policy statements in Chapter 7
to guidelines or Congress unequivocally legislates that
the policy statements in Chapter 7 are binding, this Court
will not reduce the flexibility of the district courts in
sentencing supervised release violators.”

U.S. v. West, 59 E3d 32, 35-36 (6th Cir. 1995).

See Outline at VII.

Departures
Substantial Assistance

Ninth Circuit holds that government may not refuse
§5K1.1 motion because defendant exercised right to
trial. Defendant pled guilty to drug charges pursuant to a
plea agreement in which he agreed to cooperate with the
government. He faced a sentencing range of 235-293
months, but the government made a §5K1.1 motion and
the district court sentenced him to 144 months. However,
before sentencing, defendant had moved to withdraw his
guilty plea and the court had denied the motion. After
sentencing, the government agreed to allow defendant to
withdraw his plea. The government tried to persuade
defendant to forego a trial by offering to recommend a
one-year sentence reduction if he pled guilty and, con-

versely, stating that if defendant went to trial it would
“present additional charges to the Grand Jury and would
not recommend [a §5K1.1] reduction.” Defendant in-
sisted on going to trial and was found guilty. He received
a 188-month sentence after the government refused to
make a §5K1.1 motion and the district court refused to
depart. Defendant argued on appeal that the govern-
ment’s refusal to file was “in retaliation for his choice to
exercise his constitutional right to a jury trial.”

The appellate court agreed that “[t]he record supports
this contention. ... While it is undoubtedly true both that
the government does not have to make a substantial
assistance motion every time a defendant is cooperative
and that the government may use the motion as a carrot
to induce a defendant to make a plea, that is not what
transpired in this case. Here, the governmentinitially took
the position at sentencing that the defendant had offered
substantial assistance and made the appropriate motion,
and then threatened to change its position to discourage
the defendant from going to trial. . . . Mr. Khoury has
presumptively established that the government has with-
drawn its §5K1.1 motion because he forced them to go to
the trouble of proving their case before a jury, as was his
constitutional right. The government has pointed to no
intervening circumstances that diminished the useful-
ness of what they previously considered to be substantial
assistance. We therefore conclude that Mr. Khoury has
made the ‘substantial threshold showing’ [ofan unconsti-
tutional motive] required by Wade [v. U.S., 504 U.S. 181
(1992)].” Onremand the district court should “exercise its
discretion and consider the appropriate Guideline fac-
tors relating to a §5K1.1 motion.”

U.S. v. Khoury, 62 E3d 1138, 1140-42 (9th Cir. 1995)
(Fernandez,J., dissenting). Accord U.S. v. Paramo, 998 E2d
1212,1219-21 (3d Cir. 1993) (maynotdeny §5K1.1 motion
to penalize defendant for exercising right to trial).

See Outline at VI.E1.b.iii.

Offense Conduct

Calculating Weight of Drugs

Fourth Circuit holds that amended LSD calculation
applies to “liquid LSD.” Defendant was convicted of LSD
offenses thatinvolved LSD dissolved on blotter paper and
inaliquid solvent, and his sentence was based on the total
weight of the mixtures. After the 1993 amendment to the
LSD calculation (Amendment 488), he moved for resen-
tencing. The district court applied the new method to the
LSD on blotter paper but not to the liquid, reasoning that
“in calculating the Guidelines involvingliquid LSD, the 0.4
mg conversion factor should notbe used because there is
no carrier medium involved.” The change in the weight of
the blotter paper LSD was too small to lower the offense
level, so defendant’s sentence was not changed and he
appealed, arguing that his offense level should be deter-
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mined by calculating the number of doses in the liquid
and then using the 0.4 mg per dose conversion factor of
the amendment.

The appellate court remanded. Although Amendment
488 focuses on doses of LSD “on a blotter paper carrier
medium” and did not provide a specific calculation for
liquid LSD, there is a reference to it in §2D1.1, comment.
(n.18): “In the case of liquid LSD (LSD that has not been
placed onto a carrier medium), using the weight of the LSD
alone to calculate the offense level may not adequately
reflect the seriousness of the offense. In such a case, an
upward departure may be warranted.” The court deter-
mined “thatthe Commissionintended ‘liquid LSD’ to refer
to pure LSD dissolved or suspended in aliquid solvent, the
form of LSD at issue in this case,” and “did not intend
‘liquid LSD’ to refer to pure LSD because the Guidelines
readily distinguish between drugs contained in an im-
pure mixture or substance and drugs in ‘pure’ or ‘actual’
form.” However, “[b]y defining pure LSD dissolved or
suspended in a liquid solvent as ‘LSD not placed onto a
carrier medium,” Amendment 488 interprets the liquid
solvent as not to be an LSD carrier medium for Guidelines
purposes,” leading the court to conclude that the 0.4 mg
per dose calculation for paper carrier media is “inappli-
cable to liquid LSD.” Instead, “Amendment 488 dictates
that, in cases involving liquid LSD, the weight of the pure
LSD alone should be used to calculate the defendant’s
base offenselevel....[T]he plainlanguage of the amend-
ment supports this interpretation because Application
Note18 expressly authorizes the use of ‘LSD alone’ in cases
involvingliquid LSD,” and the reference to upward depar-
ture “would be unnecessary had the Commission not
intended courts to use the weight of the LSD alone in
calculating a defendant’s base offense level.”

The court thus held that the offense level must be
based on either the weight of pure LSD in the liquid or the
number of doses contained in the liquid multiplied by
0.05 mg (the Drug Enforcement Administration’s stan-
dard dosage unit for LSD referenced in §2D1.1’s Back-
ground Commentary)—“we conclude that using the 0.05
mg factoris consistent with our conclusion above thatthe
liquid solvent in liquid LSD is not a carrier medium for
Guidelines purposes and with Amendment 488’s primary
approach that courts should use the weight of the LSD
alone, and not the weight of the LSD and its liquid solvent
or any potential carrier medium.” “As in using the weight
of the pure LSD, the court remains free to depart upward if
it determines that using the 0.05 mg conversion factor
does not reflect the seriousness of Turner’s offense.” Be-
cause the issue was not addressed below, the court added
thatit “need not decide whether [to] use the entire weight
of the liquid LSD or some other weight in applying any
statutory minimum sentence.”

U.S. v. Turner, 59 E3d 481, 484-91 (4th Cir. 1995).

See Outlineat I11.B.1.

Seventh Circuit holds that drugs purchased for per-
sonal use are included for sentencing on drug distribu-
tion conspiracy. Defendant pled guilty to conspiracy to
possess with intent to distribute and to distribute co-
caine. An admitted cocaine addict, he argued that ap-
proximately half of the cocaine he purchased from his
supplier should notbe included in calculating his offense
level because it was for his personal use rather than for
distribution. See U.S. v. Kipp, 10 E3d 1463, 1465-66 (9th
Cir. 1993) [6 GSU #9]. The district court disagreed and
sentenced defendant on the full quantity of cocaine that
he had purchased.

The appellate court affirmed, finding that its decision
was controlled by Precin v. U.S., 23 E3d 1215, 1219 (7th
Cir. 1994) (affirming inclusion of cocaine that defen-
dant received for personal use as “commission” from
sales for another conspirator—“Any cocaine which
Precin received for his personal use was necessarily in-
tertwined with the success of the distribution”). Accord
U.S. v. Brown, 19 E3d 1246, 1248 (8th Cir. 1994); U.S. v.
Innamorati, 996 E2d 456, 492 (2d Cir. 1993). The court
concluded that all of the drugs were part of the “same
common scheme or plan”—all the cocaine came from
the same supplier, “was not divided into packages for
distribution and packages for personal use, . . . [and] the
amount that Snook personally consumed directly af-
fected the conspiracy—the more Snook used, the more
he had to sell to bankroll his habit.” The court distin-
guished Kipp because that case did not involve a con-
spiracy—the offense of conviction there was possession
with intent to distribute, and “the court decided that only
the amount of drugs that the defendants intended to
distribute was ‘part of the same course of conduct or
common scheme or plan.”

U.S. v. Snook, 60 E3d 394, 395-96 (7th Cir. 1995).

See Outlineat I11.A.1.

Loss

Seventh Circuit holds that interest due on a loan
may be included in loss calculation. Defendant was
convicted of offenses involving a series of fraudulent
loans. In determining the amount of loss involved, the
district court included the interest that defendant had
agreed to pay on the loans. Defendant appealed, arguing
that §2F1.1, comment. (n.7), states that loss “does not. . .
include interest the victim could have earned on such
funds had the offense not occurred.”

Theappellate court affirmed, agreeing with the circuits
that have held that the exclusion of interest in Note 7
“refers to speculative ‘opportunity cost’ interest—the
time value of money stolen from the victims. . . . It does
not refer to a guaranteed, specific rate of return that a
defendant contracts or promises to pay.” The court
added that “Note 7 states thatloss is the value of the thing
stolen—money, property, or services. In the context of a
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loan agreement, the thing itself, or property, includes
both the principal and the agreed-upon interest. But for
the promise to pay interest, the bank would not have
made the loan. The interest Allender challenges here
could therefore properly be considered part of the
property itself for purposes of Note 7. But even if it is
properly deemed ‘interest’ under this Note, the language
allows for a distinction to be made between the types of
interest based on the level of certainty with which the
interest was due. The Note uses the phrase ‘interest the
victim could have earned on such funds. Inherent in
this phrasing is a degree of speculation that is usually
associated with mere investment opportunities—the
time value of money. But where there is an enforceable
agreement to pay a calculable sum, all speculation dis-
appears. If this was the kind of interest contemplated
by Note 7, the commentary drafters would likely have
used different language, perhaps the phrase ‘interest the
victim would have earned.” They did not, and therefore
we think that the only ‘interest’ properly excluded from
the loss calculations here is the opportunity cost value of
the item stolen.”

The court noted that this decision conflicted with a
recent decision by another panel in U.S. v. Clemmons,
48 E3d 1020, 1025 (7th Cir. 1995), which held that under
Note 7 interest promised to defrauded investors should
not be included as loss. The current opinion was circu-
lated among all active judges in the circuit and “[a] major-
ity of the court has . . . agreed that Clemmons should be
overruled to the extent that it conflicts with the holding in
this opinion.”

U.S. v. Allender, 62 E3d 909, 917 (7th Cir. 1995).

See Outline at 11.D.2.d.

Certiorari granted:

U.S. v. Koon, 34 E3d 1416 (9th Cir. 1994), cert. granted,
64 U.S.L.W. 3199 (U.S. Sept. 27, 1995) (No. 94-1664).
“Question presented: Is district court’s downward depar-
ture from prescribed range of Sentencing Guidelines on
basis of factors not expressly prohibited as grounds for
departure to be reviewed under de novo standard applied
by court below or under deferential standard set forth
in U.S. v. Rivera, 994 E2d 942 (1st Cir. 1993), and other
cases?” Certiorari was also granted in a companion case,
Powellv. U.S.,No.94-8842 (U.S. Sept. 27,1995), “to resolve
sharp conflict among federal courts of appeals in essen-
tial approach to reviewing departures under federal Sen-
tencing Guidelines, and in correct analysis of particular
categories of downward departure involved in this case.”
See also 7 GSU#2; Outline at VI.C.3 and VI.C.4.b.

Opinion withdrawn:

U.S. v. Garza, 57 E3d 950 (10th Cir. 1995), was with-
drawn from publication Sept. 6, 1995, after a joint
motion to dismiss the appeal was granted and the
judgment vacated. Parts of the opinion were included in
the upcoming September 1995 Outline (currently being
printed with distribution expected after Oct. 23). The
references to Garza in sections VI.C.5.c and VI.E1.b.i
should be deleted.

Correction:

The pending amendment to §2D1.1, which requires
the use of number of pills rather than gross weight for
certain controlled substances, will notbe retroactive asis
stated in the September 1995 Outline. Please delete that
statement at the top of page 31 in section IL.B.1.
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Departures

Mitigating Circumstances

Second Circuit affirms small downward departure
for antitrust defendant because his imprisonment
would have imposed “extraordinary hardship on the
defendant’s employees.” Defendant was convicted of
one count of price fixing and faced a guideline range of
8-14 months, which requires imprisonment for at least
half the minimum term. See§5C1.1(d). The district court
granted defendant’s request for a departure of one of-
fenselevel, which would allow defendant to avoid prison.
The court concluded thatimprisoning defendant “would
extraordinarily impact on persons who are employed by
him” and placed defendant on two years’ probation, with
the first six months in home confinement.

The appellate court affirmed, finding that the depar-
ture was legally appropriate and supported by the facts of
the case. The court acknowledged that under §2R1.1, the
guideline that applied to defendant, “antitrust offenders
should generally be sentenced to prison” and that “the
business effects of a white collar offender’s incarceration
generally provide no ground for departure.” However, “a
district court not only can, but must, consider the possi-
bility of downward or upward departure ‘when there are
compelling considerations that take the case out of the
heartland factors upon which the Guidelines rest.” . . .
Among the permissible justifications for downward de-
parture, we have held, is the need, given appropriate
circumstances, to reduce the destructive effects that
incarceration of a defendant may have on innocent third
parties,” such as family members under §5H1.6. “The
issue before us, then, is whether the facts considered by
the district court comprise such ‘extraordinary circum-
stances,’ falling outside the heartland envisioned by the
Antitrust Guideline. Our de novo review . . . makes clear
that extraordinary effects on an antitrust offender’s em-
ployees, ‘to a degree[] not adequately taken into con-
sideration by the Sentencing Commission,” warrant a
downward departure.”

The court then held that the district court properly
found that defendant’s “situation [was] extraordinary
when it distinguished his case from other ‘high level
business people’ it had sentenced.” The record showed
that defendant’s remaining “companies’ continuing live-
lihood depends entirely on [his daily] personal involve-
ment, and that, in his absence, [their main creditor]
might well withdraw its credit, leading to both com-
panies’ immediate bankruptcy and the loss of employ-

ment for [at least] 150 to 200 employees.” It was not error
to find that imprisoning defendant “would have extra-
ordinary effects on his employees to a degree not ad-
equately taken into consideration by the Sentencing
Commission. While we agree with our sister circuits that
business ownership alone, or even ownership of a vul-
nerable small business, does not make downward depar-
ture appropriate, . . . departure may be warranted where,
as here, imprisonment would impose extraordinary
hardship on employees. As we have noted in similar cir-
cumstances, the Sentencing Guidelines ‘do not require
ajudge to leave compassion and common sense at the
door to the courtroom.””
U.S. v. Milikowsky, 65 E3d 4, 6-9 (2d Cir. 1995).

See Outline at VI.C.1.e.

Extent of Departure

Seventh Circuit holds that defendant may appeal cal-
culation of sentencing range even if new range would
be above sentence defendant had received after down-
ward departure. The district court determined that
defendant’s guideline range was 121-151 months. After
the government recommended a 25% downward depar-
ture for substantial assistance, the court sentenced de-
fendant to 91 months. Defendant appealed, arguing that
he should have received a reduction in his offense level
for being a minor participant, reducing his guideline
range to 100-125 months, and that the 25% departure
should have been made from the lower range.

As an initial matter, the appellate court faced “a juris-
dictional question: whether a defendant may appeal the
computation of his sentencing range, when he already
has a sentence below the lower bound of the range he
thinksisright.” The court said yes, even though the extent
of a discretionary departure is normally unreviewable:
“Correction of alegal error often leads to arevision in the
judgment, and the possibility that the district judge will
impose the same sentence does not preclude review. . . .
Unless the judge expressly states that he would impose
the same sentence whichever range is correct, . . . the
defendant has the potential for gain on a remand, be-
cause the district judge may have meant to grant a sub-
stantial discount from the properly calculated range. . ..
The treatment of overlapping guideline ranges . . . offers
a close parallel—with the difference that instead of two
overlapping guideline ranges we have one range plus a
zone of reasonable departures. If the district judge had
said that he would impose a 91-month sentence whether
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or not he thought Burnett a ‘minor’ participant, then
there would be no point to this appeal. As things stand,
however, the actual sentence may be a ‘result’ of the
decision about minor-participant status. . . . It is in the
interest of thelegal system and defendants alike to ensure
that even ‘discounted’ sentences rest on a legally correct
foundation. We therefore conclude that [18 U.S.C.]
§3742(a)(2) provides jurisdiction to entertain a claim that
an error in the calculation of the guideline range influ-
enced the sentence, whether or not that sentence ulti-
mately falls below the properly calculated range.”

However, the court ultimately affirmed the sentence
after concluding that defendant’s claim to minor partici-
pant status was not supported by the facts. Note that two
other circuits have addressed this jurisdictional question
and reached different conclusions. Compare U.S. v.
Hayes, 49 E3d 178, 182 (6th Cir. 1995) (because defendant
alleged a “specific legal error,” court would review 113-
month sentence imposed after §5K1.1 departure even
though it was below guideline range that would result if
defendant’s appeal of §3C1.2 enhancement succeeded;
sentence remanded for further findings on whether
§3C1.2 should be applied) with U.S. v. Dutcher, 8 E3d 11,
12 (8th Cir. 1993) (affirmed: although defendant claimed
that§3B1.1(a) enhancementwasimproperand his guide-
line range should have been 108-135 months rather than
168-210 months, court would not review 84-month
sentence imposed after §5K1.1 departure—even if
defendant’s claim was correct, “his eighty-four month
sentence would still represent a downward departure
from the applicable guideline range [and] would still
be non-reviewable”).

U.S. v. Burnett, 66 E3d 137, 138-40 (7th Cir. 1995).

See Outline at VI.D.

General Application

Amendments

Eighth and Ninth Circuits hold that 1991 amendment
clarifying that career offender provision does not apply
to felon-in-possession offense should be applied ret-
roactively, but amendment to §2K2.1 that increased
offense level for that offense cannot. Both defendants
committed the offense of being a felon in possession of
a firearm, and were sentenced as career offenders, before
the Nov. 1991 amendment to §4B1.2’s commentary
(Amendment 433) “clarified” that the career offender
guideline did not apply to that offense. After the amend-
ment was made retroactive (Amendment 469) in Nov.
1992, both defendants sought resentencing. Application
of Amendment 433 to the pre-1991 guidelines they were
originally sentenced under would significantly lower
their sentences, mainly by eliminating application of the
career offender provision. Both district courts did apply

Amendment 433, but instead of using the offense guide-
lineineffectatthe time of defendants’ offenses or original
sentencing they used a post-Nov. 1991 version of §2K2.1,
which had been amended to increase the base offense
level for the felon-in-possession offense but was not
made retroactive. The courts reasoned that amended
§2K2.1 could be used because it did notresultin a harsher
sentence than what defendants were originally subject to
under the pre-Nov. 1991 guideline and then-existing cir-
cuit law. Defendants appealed and, following different
reasoning, both appellate courts remanded.

The Ninth Circuit held that using the later version of
§2K2.1 was an ex post facto violation because it “imposes
a base offense level 15 levels higher than that imposed
under the 1988 version—resulting in a harsher punish-
ment under the later Guidelines. . . . The government has
erroneously assumed that the proper comparison is be-
tween the 84-month sentence initially imposed on
Hamilton under the 1988 Guidelines and the 77-month
sentence imposed upon him at resentencing. This com-
parison is inappropriate, however, because it is based
on the sentencing court’s initial sentencing ‘error.” . . .
[W]hen the sentencing court initially sentenced Hamil-
ton, it erred in calculating his sentence; instead of being
sentenced to 84 months, Hamilton should have been
sentenced only to 12 to 18 months. Therefore, we must
compare the sentence that Hamilton received upon re-
sentencing, 77 months, to the sentence that he should
have received originally, 12 to 18 months.” To properly
resentence defendant, the court held, “the sentencing
court is to apply the Guidelines in effect at the time of the
offense, but must also consider the clarification provided
by Amendment 433. As we conclude that application of
the 1993 Guidelines indeed violates the Ex Post Facto
prohibition, . . . the sentencing court [must] apply the
Guidelines in effect at the time of the offense—the 1988
Guidelines—in light of Amendment 433.”

The Eighth Circuit, rejecting the government’s argu-
ment that Amendment 433 “is plainly inconsistent
with both pre- and post-November 1991 law” and should
not be applied retroactively, concluded that “the
Commission’s decision that the change is clarifying and
suitable for retroactive use is not at odds with the Guide-
lines. ... [T]he amendment raising the base offense level
for felon-in-possession is best understood as a decision
by the Commission that this crime was too leniently
punished under the correct interpretation of its pre-
November 1991 Guidelines. . . . Douglas seeks resentenc-
ing wholly under the Guidelines version employed by the
original district court, butin light of aretroactive amend-
ment clarifying that the court applied the wrong provi-
sion of that version. We conclude that Douglas is entitled
to the relief that he seeks.” Using the later version of
§2K2.1, which was not designated for retroactive applica-
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tion, would also be inconsistent with §1B1.10, comment.
(n.2) (when applyingaretroactive amendment, “the court
shallsubstitute only theamendmentslisted in subsection
(c) for the corresponding guideline provisions that were
applied when the defendant was sentenced. All other
guideline application decisions remain unaffected.”).

Hamilton v. U.S., 67 E3d 761, 764-65 (9th Cir. 1995);
U.S.v. Douglas, 64 E3d 450, 451-53 (8th Cir. 1995). But cf.
U.S.v. Lykes, 999 E2d 1144, 1148-50 (7th Cir. 1993) (notan
ex post facto violation to apply amended §2K2.1 and
Amendment 433 to defendant sentenced in 1992 for 1990
offense; alternatively, if applying later guideline would
violate ex post facto, Amendment 433 would not be
applied to 1989 Guidelines because it was a substantive
change that conflicted with circuit precedent).

See Outline at I.LE and IV.B.1.b.

Sentencing Procedure

Waiver of Rights in Plea Agreement

Ninth Circuit upholds unconditional waiver of right
to appeal sentence despite change in law between time
of plea and sentencing. As part of the plea agreement
defendant “waived ‘the right to appeal any sentence
imposed by the district judge.” The waiver was not con-
ditioned on the imposition of any particular sentence or
range.” With a downward departure under §4A1.3 be-
cause his criminal history score overstated the serious-
ness of his prior offenses, defendant was sentenced to the
10-year mandatory minimum. After the plea agreement
but before defendant was sentenced, Congress enacted
18 U.S.C. §3553(f), which allows drug offenders to be
sentenced below applicable mandatory minimum terms
ifthey meet certain requirements. The district court itself
raised the issue of whether defendant might qualify,
but ultimately ruled that he could not because he had
three criminal history points and §3553(f) applies only if
defendant “does not have more than 1 criminal history
point, as determined under the sentencing guidelines.”
Defendant appealed, arguing (1) that the district court
erred in ruling that he could not qualify for §3553(f)
(presumably by departure to a lower criminal history
score), and (2) that he should not be held to his waiver
because he could not knowingly and intelligently waive
the right to appeal the application of a law that did not
exist at the time of his plea agreement.

The appellate court held that the waiver was valid and
dismissed the appeal. “The temporal scope of an appeal
waiver appears to be an issue of first impression in the
federal courts. . . . We hold that Johnson’s appeal waiver
encompasses appeals arising out of the law applicable
to his sentencing. On its face, Johnson’s waiver does not
appear to be limited to issues arising from the law as it
stood at the time of his plea: the waiver refers to ‘any

sentence imposed by the district judge,’” not ‘any sen-
tence imposed under the laws currently in effect.” Al-
though the sentencing law changed in an unexpected
way, the possibility of a change was not unforeseeable
at the time of the agreement. Johnson was presumably
aware that the law in effect at the time of sentencing,
not the time of the plea, would control his sentence if
the change in law did not increase his sentencing expo-
sure. ... Therefore, a waiver of an appeal of ‘any sentence’
is most reasonably interpreted as intending to waive
appeals arising out of the district court’s construction of
the laws that actually determine Johnson’s sentence, re-
gardless of when they were enacted.” The court also held
that “the waiver could be knowing and voluntary as to
laws enacted after the plea was entered into. . . . The fact
that Johnson did not foresee the specific issue that he
now seeks to appeal does not place that issue outside the
scope of his waiver.”
U.S. v. Johnson, 67 E3d 200, 202-03 (9th Cir. 1995).

See Outline at IX.A.5.

Fed. R. Crim. P. 35(c)

Second Circuit holds that “imposition of sentence”
for purposes of Rule 35(c)’s seven-day limit refers to the
oral pronouncement of sentence. Four days after defen-
dantwas sentenced, and before written judgment of sen-
tence was entered, the district court entered an order
stating that there may be other factors relevant to the
sentence that were not accounted for and that it was
considering correcting the sentence under Fed. R. Crim.
P 35(c). However, because this could not be accom-
plished within the seven-day limit of the rule, the court
reserved the right to correct the sentence if error was
found. Almost six months later, at another sentencing
hearing, the district court reconsidered the sentence
and departed downward.

The appellate court reversed, holding first that the
“correction” in this case—a downward departure—*“is
clearly outside the scope of the rule. By its terms Rule
35(c) permits corrections of ‘arithmetical, technical, or
other clear error[s].” . . . Since Abreu-Cabrera’s resen-
tencing represented nothing more than a district court’s
change of heart as to the appropriateness of the sen-
tence, it was accordingly not a correction authorized by
Rule 35(c).”

The court also had to answer “the question of whether
‘imposition of sentence’ refers to the oral pronounce-
ment of a defendant’s sentence or the docket entry of a
written sentence (which was not done with respect to the
oral pronouncement of Abreu-Cabrera’s original sen-
tence),” to determine whether Rule 35(c) actually applied
here. Reasoning that the purpose of the rule is finality in
sentencing, the courtheld that “a sentence is imposed for
purposes of Rule 35(c) on the date of oral pronounce-
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ment, rather than the date [the written] judgment is en-
tered. ... A contrary rule, interpreting the phrase to refer
to the written judgment, would allow district courts to
announce a sentence, delay the ministerial task of formal
entry, have a change of heart, and alter the sentence—a
sequence of events we believe to be beyond what the rule
was meant to allow.” Accord U.S. v. Townsend, 33 E3d
1230, 1231 (10th Cir. 1994) (“sentence is imposed upon a
criminal defendant, for purposes of Rule 35(c), when the
court orally pronounces sentence from the bench”). See
also U.S. v. Fahm, 13 E3d 447, 453 (1st Cir. 1994) (“judg-
ment and docket entry plainly reflect that the twenty-
month prison sentence was ‘imposed’” for purposes of
Rule 35(c)). But see U.S. v. Clay, 37 E3d 338, 340 (7th Cir.
1994) (stating that “date of ‘imposition of the sentence’
from which the seven days runs signifies the date judg-
ment enters rather than the date sentence is orally pro-
nounced”; when district court, after reconsidering origi-
nal sentence and deciding not to change it, entered final
judgment twelve days after oral pronouncement of sen-
tence, “itacted within the time constraints of” Rule 35(c)).

U.S. v. Abreu-Cabrera, 64 E3d 67, 72-74 (2d Cir. 1995).

See Outline at IX.E

Certiorari granted:

U.S. v. Melendez, 55 E3d 130 (3d Cir. 1995), cert.
granted, 64 U.S.L.W. 3340 (U.S. Nov. 6, 1995) (No. 95-
5661). “Question presented: Does district court have
discretion to depart below applicable statutory mini-
mum sentence when government has filed motion pur-
suant to Section 5K1.1 for downward departure from
applicable range under federal Sentencing Guidelines
but government has not filed motion under 18 U.S.C.
§3553(e) for departure below statutory minimum?”

See also the summary of Melendez in 7 GSU #10 and the
Outline at section VL.LE3 (p.196).

Amended opinion:

U.S. v. Camp, 58 E3d 491 (9th Cir. 1995) [7 GSU #11],
has been superseded by an amended opinion issued
Oct. 3, 1995. The holding remains largely the same but
has been narrowed, with the courtstressing that the grant
of immunity must have been initiated by the state,
thereby making the self-incriminating evidence state-
induced. This distinguishes the holding from U.S. v.
Eliason, 3 E3d 1149, 1153-54 (7th Cir. 1993) and U.S. v.
Roberson, 872 E2d 597, 611-12 (5th Cir. 1989), which
allowed such evidence to be used where the defendants
had actively bargained with the state for the immunity.
Please adjust the entries in the Outline for Camp at sec-
tions I.C (p.9) and VI.A.1.c (p.148) as necessary, and
change the cite to 66 E3d 185, 186-87.

Vacated opinion:

U.S. v. Shields, 49 F3d 707 (11th Cir. 1995), vacated
upon granting of reh'’g en banc, 65 E3d 900 (11th Cir.
1995). Shields was summarized in 7 GSU #9 and the
Outline at section I1.B.2 (p.33).

Guideline amendments:

Please delete the note in the Outline at section I1.B.3
(p.35) regarding the proposed amendment to lower crack
sentences. Congress has disapproved the amendments
relating to the equalization of crack and powder cocaine
sentences and to sentences for money laundering and
transactions in property derived from unlawful activity.
See PL. 104-38 (Oct. 30, 1995). All other amendments
noted in the Outline are effective as of Nov. 1, 1995.
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Departures

Mitigating Circumstances

Eleventh Circuit holds that departure may be war-
ranted when use of the statutory maximum under
§5G1.1(a) effectively negates the reduction for accep-
tance of responsibility. Defendant was convicted on two
counts that each carried a statutory maximum sentence
of four years. Because his guideline range was 135-168
months, he was sentenced to eight years pursuant to
§§5G1.1(a) and 5G1.2(d). Defendant argued that the ef-
fect ofusing the statutory maximum as the final sentence
was to deprive him of the benefit of the three-level re-
duction he had received for acceptance of responsibility,
that his sentence would have been the same whether he
accepted responsibility or not. The district court agreed,
but held that it had no authority to depart and had to
impose the eight-year sentence.

The appellate court remanded, concluding first that “a
district court has the same discretion to depart down-
ward when §5G1.1(a) renders the statutory maximum the
guideline sentence as it has when the guideline sentence
is calculated without reference to §5G1.1(a). Section
5G1.1(a) is simply the guidelines’ recognition thata court
lacks authority to impose a sentence exceeding the stat-
utory maximum. Section 5G1.1(a) was not intended to
transform the statutory maximum into a minimum sen-
tence from which a court may not depart in appropriate
circumstances.” Accord U.S. v. Cook, 938 E2d 149, 152-53
(9th Cir. 1991); U.S. v. Sayers, 919 E2d 1321, 1324 (8th Cir.
1990); U.S. v. Martin, 893 E2d 73, 76 (5th Cir. 1990).

The court then held that departure may be considered
here. “We find no evidence in the sentencing guidelines,
policy statements, or commentary of the Commission
that it considered, or recognized the implications of, the
interaction of §5G1.1(a) and §3E1.1 in cases such as this.
... We think that the Commission failed to consider that
§5G1.1(a) might operate to negate the §3E1.1 adjustment
and undermine the ‘legitimate societal interests’ served
by the adjustment.” The court reasoned that “one of the
‘legitimate societal interests’ served by rewarding a
defendant’s acceptance of responsibility is providing an
incentive to engage in plea bargaining. . . . If a defendant
knows that, under §5G1.1(a), he will receive the same
sentence regardless of whether he accepts responsibility,
he will be more likely to shun plea bargaining and go to
trial. . . . Allowing a departure based on acceptance of
responsibility in such circumstances preserves the pos-
sibility of some sentencing leniency and thus serves
society’s legitimate interest in guilty pleas and plea bar-

gaining. We hold, therefore, that a district court has the
discretion to reward a defendant’s acceptance of respon-
sibility by departing downward when §5G1.1(a) renders
§3E1.1 ineffectual in reducing the defendant’s actual
sentence.”
U.S. v. Rodriguez, 64 E3d 638, 642-43 (11th Cir. 1995)
(per curiam).
See Outline generally at VI.C.5.a.

Second Circuit affirms, with modification, down-
ward departure to allow defendant to enter special in-
prison drug treatment program. Defendant pled guilty
to two drug counts and faced a sentence of 130-162
months. At sentencing, however, the district court de-
parted downward to the five-year mandatory minimum,
partly because it felt defendant had committed the of-
fenses largely to feed his drug addiction and because
defendant had participated in a drug education program
before sentencing, wanted to continue treatment in
prison, and “had a genuine desire for rehabilitation.” This
sentence was overturned on appeal in U.S. v. Williams, 37
E3d 82, 86 (2d Cir. 1994), with the court holding that
defendant’s efforts did not satisfy the test set forth in U.S.
v. Maier,975FE2d 944, 946-49 (2d Cir. 1992) (rehabilitative
efforts may be considered but must be “extraordinary”
and admission to treatment program isnot “an automatic
ground for” departure).

By the time defendant was resentenced he had com-
pleted the drug education program and been accepted
into an intensive, pilot treatment program at the federal
prison in Butner, N.C. One requirement for admission to
the program was that the inmate be 18-36 months away
from a confirmed release date. The district court con-
cluded that defendant’s “admission to the selective drug
treatment program based on objective factors and his
subjective willingness to commit to the program regimen
was a significant changed circumstance” that would al-
low departure. The court also “noted that 18 U.S.C.
§3553(a)(2)(D) mandates a sentencing court to take ac-
count of the defendant’s need for ‘medical care[] or other
correctional treatment in the most effective manner,”
and thatwithout a departure the pilot program would not
be available to defendant for several years, if at all. The
court imposed the same five-year sentence, which in-
cluded a 10-year term of supervised release so that “if
even once he goes back to the drug life he led before . . .
[defendant] will go back to prison for a period of time
comparable to that required by the guidelines.”

This time the appellate court affirmed the departure,
although it remanded for stricter conditions of super-
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vised release. “To say that admission to a drug treatment
program is not ‘an automatic ground for obtaining a
downward departure’ ... is not to say that it can never be
the basis for such a departure, provided that there exist
other compelling circumstances not adequately consid-
ered by the Commission. ... Onremand, the district court
did not depart from the guidelines sentencing range of
130 to 162 months simply because Williams had entered
a drug treatment program. It departed because, on the
facts of this case, there was effectively no other sentence
that would accord with the requirements of 18 U.S.C.
§3553(a)(2)(D). The district court determined that Will-
iams was an excellent candidate for rehabilitation given
his prior history, demeanor, post-arrest resolve, and ac-
ceptance into a ‘special and selective’ treatment program
based on criteria devised by experts in the field.”

“We believe that the district court had the authority to
departdownward in order to facilitate Williams’s rehabili-
tation given the atypical facts of this case, which place it
outside the ‘heartland’ of usual cases involving defen-
dants who may benefit from drug treatment. . . . We
clarified in Williams I that ‘demonstrated willingness’ to
rehabilitate one’s self must be manifested by objective
indicia of extraordinary efforts to that end. 37 E3d at 86.
But when a defendant who has been in federal custody
since his arrest has had no opportunity to pursue any
rehabilitation, when he has been admitted to a selective
and intensive inmate drug treatment program, and when
a sentence within the guideline range would effectively
deprive him of his only opportunity to rehabilitate him-
self while incarcerated, we think a departure is within the
district court’s discretion. If the Sentencing Commission
did not give adequate consideration to the mitigating
circumstance of drug rehabilitation generally, Maier, 975
E2d at 948, it certainly did not consider the unique con-
stellation of mitigating circumstances in this case.”

However, the court concluded that the supervised re-
lease term was unreasonable because defendant “could
simply withdraw from the Butner program at any time
[and] go free at the end of five years while similar defen-
dants who committed similar crimes would serve an-
other six to nine years.” The district court should add two
special conditions: (1) when defendant’s prison term is
over, he must “present to his probation officer certifica-
tion from a drug treatment program at his place of incar-
ceration that he has entered an available program at the
first opportunity and remained in this program until the
earlier of his release from confinement or the completion
ofthe program, and thatheis currently drug-free,” and (2)
he must submit to drug testing during his supervised
release and, if so directed, must continue to participate in
an approved drug treatment program.

U.S. v. Williams, 65 E3d 301, 303-09 (2d Cir. 1995).

See OutlineatVI.C.4.a.

Offense Conduct
Calculating Weight of Drugs

Tenth Circuit holds that waste by-products should
not be included in weight of methamphetamine mix-
ture for mandatory minimum calculation. Defendant
pled guilty in 1989 to possession with intent to manufac-
ture methamphetamine. He possessed 28 grams of pure
methamphetamine that was combined with waste water
in a mixture weighing 32 kilograms, and his 188-month
sentence was based on the entire weight of the mixture.
In Nowv. 1993, §2D1.1, comment. (n.1), was amended to
exclude materials, such as waste water, that must be sep-
arated from a drug “mixture or substance” before use.
The amendment was made retroactive, and defendant
filed a motion under 18 U.S.C. §3582(c) for resentencing.
The district court granted the motion and sentenced
defendant to the 60-month mandatory minimum term
required for offenses involving 10 or more grams of
methamphetamine. The government argued that the
amended guideline definition does not control for pur-
poses of 21 U.S.C. §841(b), and that defendant should
receive a 10-year mandatory minimum for possessing
“1 kilogram or more of a mixture or substance containing
a detectable amount of methamphetamine.”

The appellate court affirmed. Although in U.S. v.
Killion, 7 E3d 927 (10th Cir. 1993), decided before the
1993 amendment, the court had held that the weight of
waste by-products may be used to calculate base offense
levels under §2D1.1, “we have never specifically inter-
preted [§841(b)] apart from the guideline to require the
inclusion of waste water in its definition of ‘mixture or
substance.”” The court looked to Chapman v. U.S., 500
U.S. 453 (1991), and its finding “that Congress ‘adopted
a “market-oriented” approach to punishing drug traf-
ficking,” which punished according to the quantity dis-
tributed ‘rather than the amount of pure drug involved.’
... Chapman’s recognition of Congress’ ‘market-ori-
ented’ approach dictates that we not treat unusable
drug mixtures as if they were usable. . . . This usable/
unusable distinction . . . [in defining] ‘mixture or sub-
stances’ for statutory purposes also permits us to refer to
the guideline definition and ‘adopt a congruent inter-
pretation of the statutory term as an original matter.””
Concluding that there are persuasive reasons to “con-
strue ‘mixture or substance’ in section 841 to be consis-
tent with the guideline commentary as revised,” such as
avoiding “unnecessary conflict and confusion,” the court
held “that section 841 does not include the weight of
waste by-products in the measurement of a ‘mixture or
substance.”

U.S. v. Richards, 67 E3d 1531, 1534-38 (10th Cir. 1995)
(Baldock, J., dissenting).

See Outlineat I1.B.1.
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Sixth Circuit holds that weight of “liquid LSD” should
be calculated under amended guideline method, but
that Chapmanstill applies to calculation for mandatory
minimum. Defendant was originally sentenced on the
basis of the total weight of 6.2 grams of a “liquid LSD”
mixture, which consisted of 5.1 milligrams of pure LSD
dissolved in aliquid. After the Nov. 1,1993, amendment to
§2D1.1 changed the way LSD weight was calculated under
the Guidelines (Amendment 488) and was made retro-
active, defendant filed a motion for reduction of sen-
tence. The district court denied the motion, holding that
Amendment 488 did not apply because the new method
involved LSD on a carrier medium and defendant’s of-
fense involved liquid LSD without a carrier medium.

The appellate court remanded. Although Amendment
488 does not refer to liquid LSD, “Application Note 18
provides that, in the case of liquid LSD, ‘using the weight
of the LSD alone to calculate the offense level may not
adequately reflect the seriousness of the offense. In such
a case, an upward departure may be warranted.” Guide-
lines, §2D1.1. By allowing an upward departure in cases
where a carrier medium is not used, the Sentencing Com-
mission remains consistent with the market-oriented
approach to sentencing for drug crimes. Using the 0.4
milligram standard, rather than the actual weight of
the liquid, to measure dosage seems to be the logical
means to determine the level of departure. Therefore,
Defendant’s sentence under the Guidelines must be
recalculated accordingly.”

Using only the 5.1 milligrams of pure LSD results in a
guideline range for defendant of 10-16 months. “If the
district court finds that this sentence does not reflect
the seriousness of Defendant’s offense, it may depart up-
ward by applying the 0.4 milligram standard of Amend-
ment 488. According to the Drug Enforcement Agency,
the quantity of pure LSD per dose is 0.05 milligrams.
When divided by 0.05 milligrams, the 5.1 milligrams of
LSD involved in Defendant’s case results in 102 doses of
the drug. When the 102 doses are multiplied by Amend-
ment 488’s 0.4 milligram standard weight for each dose,
the resulting weight is 40.8 milligrams. In this case, no
increase in the sentencing level results. The base offense
level for less than 50 milligrams of LSD is level 12, requir-
ing a sentence of 10-16 months.” See also U.S. v. Turner,
59 E3d 481, 484-91 (4th Cir. 1995) (in light of Amend-
ment 488 and Note 18, use weight of pure LSD in liquid
LSD and depart if appropriate; however, if weight of pure
LSD cannot be adequately proved, calculate weight by
determining number of doses in liquid LSD and multi-
plying by DEA standardized figure of 0.05 mg of pure
LSD per dose) [8 GSU #1].

However, because the Sixth Circuit has held “that
Amendment 488 does not overrule” Chapman v. U.S., 500
U.S. 453 (1991), “courts should continue to use the entire

Guideline Sentencing Update, vol. 8, no. 3, December 20, 1995 ¢

weight of LSD and its carrier medium to determine the
mandatory minimum sentence required by statute,
while using the standardized weight to determine the
sentencing range provided in the guidelines. . . . When
Chapman is applied to this case, the weight of the liquid
LSD, 6.2 grams, triggers the five year mandatory mini-
mum sentence for Defendant.”
U.S. v. Ingram, 67 E3d 126, 128-29 (6th Cir. 1995).

See Outline at I1.B.1.

Determining the Sentence
Consecutive or Concurrent Sentences

Seventh Circuit holds that home detention is not a
“term of imprisonment” under §5G1.3. When defen-
dant was sentenced in federal court she had served a 14-
month state prison term and had been in home deten-
tion for over ayear on the same offense. The federal court
credited the 14-month prison term against her federal
sentence because the state offense had been fully ac-
counted for in determining the sentence for the related
federal charge; however, the court refused to credit the
time spent in home detention. Defendant appealed, ar-
guing that §5G1.3(b) required the court to credit her
home detention as an “undischarged term of imprison-
ment” attributable to offenses “fully taken into account
in the determination of the offense level for the instant
offense.”

The appellate court affirmed the sentence, concluding
that “term of imprisonment” must be defined under
federal law and that the Guidelines do not treat home
detention as imprisonment. Using state definitions
“would lead to divergent aggregate sanctions depending
on which state the crime occurred in, undermining the
most basic purpose of the Sentencing Reform Act of
1984 and the Guidelines themselves. The meaning of
‘imprisonment’ therefore is a question of federal law, one
depending on what states do rather than on the labels
they attach to their sanctions. . . . Imprisonment’ is a
word used throughout the Guidelines to denote time in a
penal institution. . . . Section 7B1.3(d) permits a judge to
require a recidivist to serve a period of ‘home detention’
in addition to a period of ‘imprisonment,” showing that
the Guidelines distinguish the two. . . . ‘Home detention’
differs from ‘imprisonment’ throughout the Guidelines’
schema. It is not ‘imprisonment’ but is a ‘substitute for
imprisonment.” See §5B1.4(b)(20). . . . Unless something
in §5G1.3 overrides this understanding, Phipps’s sen-
tence is just right.” But cf. U.S. v. French, 46 E3d 710,
717 (8th Cir. 1995) (using state law to hold that parole
term was an “undischarged term of imprisonment” for
§5G1.3(b)).

U.S. v. Phipps, 68 E3d 159, 161-62 (7th Cir. 1995).

See Outline generally at V.A.3.
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Supervised Release and Probation

Ninth Circuit holds that courts may not order repay-
ment of court-appointed attorney’s fees as condition of
supervised release, later holds same for probation. In
the first case, the district court ordered as a condition of
defendant’s supervised release that he repay the Criminal
Justice Act attorney’s fees expended on his behalf within
one year of his release from prison; failure to comply
would result in reincarceration. The appellate court re-
versed. Supervised release is governed by 18 U.S.C.
§3583(d), which sets mandatory conditions and “then
states that a court may impose additional supervised
release conditions that meet the following criteria. First,
they must be reasonably related to the factors set forth in
§§3553(a)(1), (a)(2)(B), (a)(2)(C), and (a) (2) (D). These fac-
tors are: consideration of ‘the nature and circumstance of
the offense and the history and characteristics of the
defendant;’ ‘to afford adequate deterrence to criminal
conduct;’ ‘to protect the public from further crimes of the
defendant;’ and ‘to provide the defendant with needed
[training], medical care, or other correctional treatment
in the most effective manner.’. .. The recoupment order
simply bears no relationship to any of these goals. Itis not
related to Eyler’s underlying criminal conduct—unlawful
possession of firearms—and has no rehabilitative effects.
Nor does it further any deterrence goals, protect the pub-
lic from future crimes, or provide Eyler with any training
or treatment. . . . The discretion of a district court to
impose conditions of supervised release that it considers
appropriate is limited by the express provisions of
§3853(d). A condition that a defendant repay CJA attor-
neys fees violates these provisions and, accordingly, ex-
ceeds the district court’s authority.”

U.S. v. Eyler, 67 E3d 1386, 1393-94 (9th Cir. 1995).

See Outline at V.C.

In the later case, defendant was sentenced to proba-
tion with the condition that he repay his CJA attorney’s
fees within one year. The appellate court reversed. “The

statute governing probation, 18 U.S.C. §3563, . . . allows
for the imposition of discretionary conditions as long as
they are reasonably related to the purposes of sentencing
in 18 U.S.C. §3553(a)(1) & (2).” Reimbursement of
attorney’s fees is not a mandatory condition of proba-
tion, and in the case above the court held that it is not
reasonably related to the goals of §§3553(a)(1) and
(a)(2)(B)-(D). “Therefore, the question before us is
whether the repayment of attorney’s fees is reasonably
related to [the purposes of] 18 U.S.C. §3553(a)(2)(A), and
whether it involves only such deprivation of liberty or
property as is reasonably necessary to accomplish the
purposes of sentencing. We conclude that repayment of
attorney’s fees is not a valid condition of probation be-
cause it is not reasonably related ‘to the need for the
sentence imposed to reflect the seriousness of the of-
fense, to promote respect for the law, and to provide just
punishment for the offense,” 18 U.S.C. §3553(a)(2)(A).
We also conclude that because the government has a
number of other less drastic means by which it can en-
force a court order to repay attorney’s fees, conditioning
probation on repayment of fees is not reasonably neces-
sary to any legitimate sentencing objective.”

U.S. v. Lorenzini, No. 94-30409 (9th Cir. Dec. 13, 1995)
(Reinhardt, J.) (Fernandez, J., dissenting). Cases before
the Sentencing Reform Act of 1984 took effect split on
whether former 18 U.S.C. §3561 authorized repayment of
attorney’s fees as a condition of probation. Compare U.S.
v. Gurtunca, 836 F2d 283, 287-88 (7th Cir. 1987) (autho-
rized, but lack of funds would be defense against revo-
cation for nonpayment) and U.S. v. Santarpio, 560 E2d
448, 455-56 (1st Cir. 1977) (same—“the condition cannot
be enforced so as to conflict with Hamperian’s sixth
amendment rights; if Hamperian is unable to pay the
fees, revocation of probation for nonpayment would be
patently unconstitutional”) with U.S. v. Jimenez, 600 E2d
1172, 1174-75 (5th Cir. 1979) (§3561 does not allow for
reimbursement as condition of probation).

See Outline generally at V.B.
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Offense Conduct

Calculating Weight of Drugs

Supreme Court reaffirms Chapman, holds that LSD
carrier medium is included in weight calculation for
mandatory minimum. In Chapman v. U.S., 500 U.S. 453,
468 (1991), the Supreme Court held that the weight of the
carrier medium is included when determining the weight
of LSD for mandatory minimum sentences under 21
U.S.C. §841(b)(1). After Chapman, the Guidelines were
amended to provide a new method of establishing the
weight of LSD based on the number of doses and an
assigned weight per dose, rather than using the actual
weight of whatever carrier medium was used. See
§2D1.1(c)(H) & comment. (n.16) (formerly n.18, effective
Now. 1, 1993). Petitioner in this case was originally sen-
tenced to 192 months before the Guidelines were
amended and was subject to a mandatory 10-year mini-
mum term because the combined weight of the LSD and
blotter paper exceeded 10 grams. After the amendment
was made retroactive, he petitioned for resentencing
under the new guideline method and argued that this
method should also be used for the §841(b)(1) calcula-
tion. His guideline range was reduced to 70-87 months
(based on 4.58 grams of LSD under the new method), but
the district court held that Chapman still applied for the
mandatory minimum and sentenced petitioner to 10
years. The Seventh Circuit affirmed. See U.S. v. Neal, 46
FE3d 1405, 1408-11 (7th Cir. 1995) (en banc).

The Supreme Court unanimously affirmed. “While
acknowledging that the [Sentencing] Commission’s ex-
pertise and the design of the Guidelines may be of poten-
tial weight and relevance in other contexts, we conclude
that the Commission’s choice of an alternative methodol-
ogy for weighing LSD does not alter our interpretation of
the statute in Chapman. In any event, principles of stare
decisis require that we adhere to our earlier decision. ...
Entrusted within its sphere to make policy judgments,
the Commission may abandon its old methods in favor of
what it has deemed a more desirable ‘approach’ to calcu-
lating LSD quantities . . . . We, however, do not have the
same latitude to forsake prior interpretations of a statute.
True, there may be little in logic to defend the statute’s
treatment of LSD; it results in significant disparity of pun-
ishment meted out to LSD offenders relative to other
narcotics traffickers. . . . Even so, Congress, not this Court,
has the responsibility for revising its statutes. . . . We hold
that §841(b)(1) directs a sentencing court to take into
account the actual weight of the blotter paper with its
absorbed LSD, even though the Sentencing Guidelines

require a different method of calculating the weight of an
LSD mixture or substance.”
Neal v. U.S., No. 94-9088 (U.S. Jan. 22, 1996) (Ken-
nedy, J.).
See Outline at 11.B.1.

Possession of Weapon by Drug Defendant

Ninth Circuit holds that §2D1.1(b)(1) enhancement
cannot be given to defendant acquitted on §924(c)
charge. Defendant was convicted of a drug offense but
acquitted on a charge of using or carrying a firearm in
relation to that offense, 18 U.S.C. §924(c). At sentencing,
he received the §2D1.1(b)(1) enhancement for possess-
ingaweapon during adrug offense. He appealed, arguing
that acquittal on a §924(c) charge precludes application
of §2D1.1(b)(1), a claim rejected by all circuits that have
considered theissue. See cases in Outlineat sectionI1.C.4.

However, the appellate court agreed with defendant
andreversed, reasoning thatin U.S. v. Brady, 928 E3d 844,
851 (9th Cir. 1991), it had held that “a district court sen-
tencingacriminal defendant for the offense of conviction
cannot reconsider facts that the jury necessarily rejected
by its acquittal of the defendant on another count.” The
court rejected the government’s argument that “the dis-
trict court’s determination that Watts possessed a firearm
is not a reconsideration of facts rejected by the jury,
because the jury could have acquitted Watts on the sec-
tion 924(c) charge because it believed that Watts pos-
sessed a firearm during the offense but that the firearm
was not connected to the offense. . .. The connection of a
firearm to the offense of conviction, although not an
element of the weapon enhancement under the Guide-
lines, is nonetheless relevant. The commentary to
U.S.S.G. §2D1.1(b)(1) provides an exception to the en-
hancement if the defendant can show that ‘it is clearly
improbable that the weapon was connected with the
offense.’ . . . Thus, the connection between the firearm
and the predicate offense is relevant under both the sen-
tencing enhancement and section 924(c); the only differ-
ence between U.S.S5.G. §2D1.1(b)(1) and section 924(c) is
the assignment and standard of the burden of proof re-
garding this connection. We held in Bradythat a sentenc-
ing judge may not, ‘under any standard of proof, rely on
facts of which the defendant was acquitted.”

U.S. v. Watts, 67 E3d 790, 796-98 (9th Cir. 1995). Cf.
Bailey v. U.S., 116 S. Ct. 501, 506 (1995) (“conviction for
‘use’ of a firearm under §924(c)(1) requires more than a
showing of mere possession”).

See Outline at 1.A.3 and I1.C.4.
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Departures

Mitigating Circumstances

Second Circuit affirms downward departure in “close
case,” deferring to district court’s “better feel” for the
circumstances. Defendant was convicted of 22 counts
involving fraudulent conduct against the government. A
vice president of Grumman Data Systems Corp., he nego-
tiated a contract with NASA. However, he violated federal
contracting law by not truthfully disclosing certain pric-
ing data that led to a significant—and illegal—financial
benefit to Grumman. The sentencing judge departed
downward by seven levels, partly because the calculated
loss “significantly . . . overstate[d] the seriousness of the
defendant’s conduct.” See§2F1.1, comment. (n.7(b)). The
judge also concluded that there were mitigating circum-
stances that warranted departure under §5K2.0, namely
that “(i) Broderson had sought only to benefit his em-
ployer, Grumman, and had received no personal benefit
from the fraud; (ii) under existing market conditions, the
contract was favorable to the government; and (iii) the
government received restitution from Grumman.”

Although the appellate court remanded on another
sentencing issue, it rejected the government’s challenge
to the downward departure and concluded that the cir-
cumstances here fell “outside the ‘heartland’ of fraud
cases. In addressing thatissue, we adopt then-Chief Judge
Breyer’s analysis in U.S. v. Rivera, 994 E2d 942 (1st Cir.
1993). ... The departure in the present case can be justi-
fied, ifat all, only as a ‘discouraged departure.’ Ordinarily,
payment of restitution is not an appropriate basis for
downward departure under Section 5K2.0 because it is
adequately taken into account by Guidelines Section
3E1.1, dealing with acceptance of responsibility. . .. Nor is
lack of personal profit ordinarily a ground for departure,
because the Commission generally took that factor into
accountindrafting the Guidelines.. .. Finally, the fact that
the contract was favorable to NASA given existing market
conditions arguably does not mitigate Broderson’s failure
to observe [federal contract] obligations.”

“Nevertheless, we also recognize the district court’s
‘better “feel” for the unique circumstances of the particu-
lar case before it,” Rivera, 994 E2d at 951, and ‘special
competence’ in determining whether that case falls with-
inthe‘heartland.’ Id....Judge Mishler concluded that this
confluence of circumstances was not taken into account
by the Guidelines . .. and that the loss calculation . .. over-
stated the seriousness of Broderson’s offense.... Although
we regard the case as a close one, we believe that Judge
Mishler was within his discretion in downwardly depart-
ing and that the departure was reasonable. We agree with
Rivera that courts of appeals should recognize that they
hear relatively few Guidelines cases compared to district
courts and that district courts thus have a ‘special com-
petence’ in determining whether a case is outside the
‘heartland.” 994 E2d at 951. Although we might have

reached a contrary decision . . . , we acknowledge that
there are grounds on which his violation of [these laws]
are distinguishable from classic instances of fraud. We
thus defer to Judge Mishler’s view of the case.”

U.S. v. Broderson, 67 E3d 452, 458-59 (2d Cir. 1995).

See Outlineat VI.C.3, 5.a, and X.A.1.

Criminal History

Career Offender Provision

First Circuit upholds amendment to definition of
“Offense Statutory Maximum.” The career offender
guideline, §4B1.1, uses a defendant’s “Offense Statutory
Maximum” sentence for the offense of conviction in de-
termining the applicable offense level. The phrase was
first defined in a Nov. 1989 amendment to §4B1.1’s com-
mentary as “the maximum term of imprisonment autho-
rized for the offense of conviction that is a crime of vio-
lence or controlled substance offense.” Some circuits
held that the maximum included applicable statutory
enhancements that increased the statutory maximum
sentence, like those in 21 U.S.C. §841(b)(1). Amendment
506, effective Nov. 1, 1994, changed the definition to spec-
ify that the maximum does “not includ|e] any increase in
that maximum term under a sentencing enhancement
provision that applies because of the defendant’s prior
criminal record.” See §4B1.1, comment. (n.2). This
amendment was made retroactive under §1B1.10(c).

Ruling in four cases that were consolidated for this
appeal, the appellate court upheld the changed defini-
tion, concluding that it is a reasonable interpretation of
the statute that authorized the career offender guideline,
28 U.S.C. §994(h). That section instructs the Sentencing
Commission to “assure that the guidelines specify a sen-
tence to a term of imprisonment at or near the maximum
term authorized for [career offenders].” Looking at the
language of the statute and the legislative history, the
court found “no clear congressional directive regarding
the meaning of the term ‘maximum’ as that termis used in
section 994(h).” In such a case, “an interpretation by the
agency that administers it will prevail aslong as the inter-
pretation is reasonable under the statute. . . . We believe
that the Commission’s act in defining ‘maximum’ to refer
to the unenhanced maximum term of imprisonment. . .
furnishes a reasonable interpretation of section 994 (h).
The statute explicitly refers to ‘categories of defendants,’
namely, repeat violent criminals and repeat drug offend-
ers, and does not suggest that each individual offender
must receive the highest sentence available against him.
The Career Offender Guideline, read through the prism
of Amendment 506, adopts an entirely plausible version
of the categorical approach that the statute suggests.”

In one of the cases on appeal, the district court agreed
that the new definition was valid but declined to apply it
retroactively to reduce defendant’s sentence. The appel-
late court held that the district court properly acted
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within the discretion granted under §1B1.10(a) and 18
U.S.C.§3582(c)(2) in choosing not to reduce the sentence.
Another sentence that had been reduced was affirmed,
and the two where the district court held that Amend-
ment 506 was invalid were remanded.
U.S. v. LaBonte, 70 E3d 1396, 1403-12 (1st Cir. 1995)
(Stahl, J., dissenting).
See Outline at IV.B.3.

Sentencing Procedure
Plea Bargaining

Eighth Circuit holds that district court may not defeat
purposes of plea agreement by departing upward based
ondismissed charge. Under a plea agreement, defendant
pled guilty to both conspiracy to transfer and aiding and
abetting the transfer of stolen property in interstate
commerce. The parties anticipated the guideline range
would be 24-30 months, with a total offense level of 13,
and the government agreed to file a §5K1.1 motion. How-
ever, they discovered that defendant’s guilty plea to con-
spiracy would lead to a significantly longer sentence
because the plea included a stipulation that defendant
participated in an armed robbery related to the offense—
thatwould require use of the guideline for armed robbery
(level 26) and a guideline range of 70-87 months. Defen-
dant and the government reached a new agreement
whereby defendant would withdraw his plea to the con-
spiracy and the government would dismiss that count
at sentencing. The district court followed the parties’ cal-
culations in reaching a 24-30 month range, but departed
upward under §5K2.0 on the ground that defendant’s
participation in the armed robbery was relevant conduct
that was not adequately reflected in the guideline sen-
tence. The court also departed downward on the
government’s §5K1.1 motion and, without explaining
how itapportioned the two departures, sentenced defen-
dant to 30 months.

The appellate court remanded. “The sentencing court
erred in considering conduct from the dismissed count as
the basis for an upward departure under section 5K2.0 in
clear opposition to the intentions of the parties as em-
bodied in their plea agreement. A contrary rule would
allow the sentencing court to eviscerate the plea bargain-
ing process that is vital to the courts’ administration. . ..
Permitting sentencing courts to accept a defendant’s
guilty plea and yet disavow the terms of and intent behind
the bargain . . . would bring an unacceptable level of
instability to the process. Unquestionably, the district
courts may consider conduct from uncharged or dis-
missed counts for certain purposes under the guide-
lines,” such as adjustments and other specific offense
characteristics, and for criminal history departures under
§4A1.3(e). “The circuit courts are divided, however, on the
question of whether conduct from dismissed counts may
be used as a basis for an upward departure under section

5K2.0. Although we note that each case implicates a dif-
ferent constellation of variables under the guidelines, our
holding is generally consistent with the Third and Ninth
Circuits.” See U.S. v. Thomas, 961 F2d 1110, 1120-22 (3d
Cir. 1992); U.S. v. Castro-Cervantes, 927 E2d 1079, 1082
(9th Cir. 1990). “The court was not entitled to defeat the
parties’ expectations by imposing a more severe sentence
using Harris’s role in the armed robbery that preceded the
offense of conviction to depart upward pursuant to
§5K2.0. For that reason, we remand the case to the district
court with instructions either to resentence Harris in a
manner consistent with this opinion or to reject the plea
agreement and allow Harris the opportunity to withdraw
his plea as directed by [Fed. R. Crim. P] 11(e)(4).”
U.S. v. Harris, 70 E3d 1001, 1003-04 (8th Cir. 1995).

See Outline at IX.A.1.

Violation of Supervised Release

Sixth Circuit holds that court may consider need
for drug rehabilitation in setting length of revocation
sentence, but may not order defendant to partici-
pate in intensive in-prison drug treatment program.
Defendant was originally sentenced to three years’ pro-
bation. His probation was revoked for drug use and he
was sentenced to six months’ imprisonment, followed by
three years of supervised release. His supervised release
was revoked under 18 U.S.C. §3583(g) because he pos-
sessed cocaine; he had also failed to complete a required
drug treatment program. By the time he was sentenced
for the revocation, defendant had been jailed for six
months, and his recommended sentence under USSG
§7B1.4 was only 3-9 months. “The District Court ex-
pressed concern that if defendant were sentenced to a
term of nine months he would only be incarcerated an
additional three months, a period not long enough to in-
sure his completion of a prison drug treatment program.”
Therefore, because of defendant’s extensive history of
drug use and drug-related problems, the court “imposed
a sentence of sixteen months with the requirement that
defendant participate in an intensive drug treatment
program while in custody.” Defendant appealed the
length of sentence and the required treatment.

The appellate court upheld the length of sentence but
not the order for treatment. “Unlike the statutory provi-
sions governing initial sentencing and sentencing upon
permissive revocation of supervised release, the statutory
provisions governing mandatory revocation of super-
vised release neither instruct nor prohibit the sentencing
court from considering rehabilitative goals in determin-
ing the length of a sentence upon mandatory revocation
of supervised release. [See 18 U.S.C. §§3553(a), 3583(e),
and 3583(g).] However, we can identify no reason that a
court sentencing a defendant upon mandatory revoca-
tion of supervised release should not be able to consider
rehabilitative goals in arriving at the length of a sentence
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while a court imposing either an initial sentence [within
the guideline range] or a sentence upon permissive revo-
cation of supervised release may properly consider that
need.” Therefore, “a district court may properly consider
a defendant’s rehabilitative needs in setting the length of
imprisonment within the range prescribed by statute.”

However, the drug treatment requirement was not
authorized. “Although statute and federal regulations do
not squarely address whether it is within the sentencing
court’s authority to order a defendant’s participation in a
drug rehabilitation program, they do indicate that it is
solely within the authority of the Federal Bureau of Pris-
ons (‘Bureau’) to select those prisoners who will be best
served by participation in such programs. . . . Therefore,
we conclude that it was beyond the District Court’s au-
thority to order defendant’s participation in a drug treat-
ment program while incarcerated.” However, the district
court “may recommend that a prisoner receive drug
rehabilitation treatment while incarcerated,” and on re-
mand it may “amend its order to recommend rather than
mandate defendant’s participation.”

U.S. v. Jackson, 70 E3d 874, 877-81 (6th Cir. 1995).

See Outline at VII.B.1 and 2.

General Application

Sentencing Factors

Ninth Circuit supersedes prior decisions in Camp,
holds that state-immunized testimony that was not
compelled may be used for departure. In a state pro-
ceeding unrelated to the instant federal offense, defen-
dants were granted transactional immunity for all
offenses relating to a 1979 shooting death. When defen-
dants were later sentenced in federal court, the district
court found that defendants’ roles in the 1979 death war-
ranted upward departure under §4A1.3. The appellate
court originally remanded, holding that defendants’
state transactional immunity required there be “an inde-
pendent, legitimate source” regarding defendants’ role in

the death before that evidence could be used for federal
sentencing. See U.S. v. Camp, 58 E3d 491, 492-93 (9th Cir.
1995). That opinion was later amended, with the court
stressing that the grant of immunity must have been
initiated by the state so that the self-incriminating infor-
mation was state-induced. U.S. v. Camp, 66 E3d 185 (9th
Cir. 1995), withdrawn, 66 E3d 187 (9th Cir. 1995).

The court has now amended the original opinion to
affirm the sentence, holding that “a federal court may
consider information revealed by a defendant in ex-
change for state transactional immunity.” The court con-
cluded that the rule of Murphy v. Waterfront Comm’n, 378
U.S. 52,79 (1964), limiting the use of incriminating infor-
mation given by a state witness, “applies only if the wit-
ness [was] compelled to testify. Otherwise, there are no
Fifth Amendment implications. . . . It does not appear
that the Camps were constrained in any way to accept
the state’s offer of immunity.” They “had the option to
remain silent,” and “the record does not suggest that any
negative consequences would have followed if [they]
had invoked the privilege. . . . Absent any Fifth Amend-
mentimplications, the Camps’ immunity agreement had
the same effect as a cooperation agreement. A sentenc-
ing judge has discretion to depart upward when the
defendant’s criminal history category is inadequate
because ‘for appropriate reasons, such as cooperation. ..
[he] had previously received an extremely lenient sen-
tence for a serious offense.” USSG §4A1.3, p.s. An upward
departure is similarly appropriate here. Because they
were never charged in connection with [the] death, the
Camps’ criminal history categories do not reflect gravely
serious criminal conduct. The court did not err in taking
that conduct into account at sentencing.”

U.S. v. Camp, No. 94-30292 (9th Cir. Dec. 22, 1995)
(Wright, J.).

See Outlineat 1.C and VI.A.1.c.
Note: Readers should delete the entries for Camp in the

Outline at sections I.C (p. 9) and VI.A.1.c (p.148), 7 GSU
#11 (p.3), and 8 GSU #2 (p.4).
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Determining the Sentence

“Safety Valve” Provision

Tenth Circuit holds that §3553(f) (5) requires a defen-
dant to divulge all known information about the offense
and related conduct, not just defendant’s own conduct.
Defendant was convicted of conspiracy to possess co-
cainewithintentto distribute. The district court departed
downward from the 10-year mandatory minimum after
concluding that, because defendant wrote a letter detail-
ing his own involvement in the conspiracy, he qualified
for the “safety valve” departure under 18 U.S.C. §3553(f),
USSG §5C1.2. The government appealed, arguing that
defendant’s refusal to talk about others involved in the
conspiracy violated the requirement in §3553(f)(5) to
“truthfully provide to the Government all information
and evidence the defendant has concerning the offense
or offenses that were part of the same course of conduct
or of a common scheme or plan.” The government
claimed thata defendant must “tell the governmentall he
knows about the offense of conviction and the relevant
conduct, including the identities and participation of
others,” butdefendant argued that he need only detail his
own personal involvement in the crime.

The appellate court agreed with the government and
remanded. “The phrase ‘all information and evidence’ is
obviously broad. The Application Notes to §5C1.2 define
‘offense or offenses that were part of the same course of
conduct or of a common scheme or plan’ to mean ‘the
offense of conviction and all relevant conduct.” USSG
§5C1.2, comment. (n.3). ‘Relevant conduct’ has in turn
been defined to include ‘in the case of a jointly under-
taken criminal activity . .. all reasonably foreseeable acts
and omissions of others in furtherance of the jointly
undertaken criminal activity” USSG §1B1.3(a)(1)(B).
Thus, the guidelines appear to require disclosure of ‘all
information’ concerning the offense of conviction and
the acts of others if the offense of conviction is a con-
spiracy or other joint activity. As applied to Mr. Acosta-
Olivas, the guideline would therefore require disclosure
of everything he knows about his own actions and those
of his co-conspirators.” The court rejected defendant’s
argument that this interpretation essentially duplicates
USSG §5K1.1, noting that under §3553(f) the decision is
made by the court and does not require a government
motion, and the information does not have to be “rel-
evant or useful” to the government.

“Wetherefore hold that the district courterred ininter-
preting §3553(f) (5) to require a defendant to reveal only

information regarding his own involvement in the crime,
not information he has relating to other participants. . . .
If, atresentencing, the court makes a factual finding that,
in deciding what information to disclose to the govern-
ment, Mr. Acosta-Olivas relied upon the district court’s
interpretation of §3553(f)(5), the court shall allow him
the opportunity to comply with the statute as this court
has interpreted it in this opinion.”

U.S. v. Acosta-Olivas, 71 E3d 375, 377-80 (10th Cir.
1995).

Seventh Circuit holds that §3553(f) requires affirma-
tive offer of information by defendant, does not dupli-
cate USSG §3El.1, and does not violate Fifth Amend-
ment rights. Defendant pled guilty to conspiracy to dis-
tribute crack cocaine and was sentenced to a 10-year
mandatory minimum term. He argued that he qualified
for a lower term under 18 U.S.C. §3553(f) because he
stipulated to the facts of the offense in his plea agreement
and the government never requested additional informa-
tion. The district court denied his §3553(f) motion, how-
ever, because defendant made no further attempts to
cooperate with the government and reveal additional
details of the offense.

The appellate court affirmed, concluding that
“§3553(f) was intended to benefit only those defendants
who truly cooperate. Thus, to qualify for relief under
§3553(f), a defendant must demonstrate to the court
that he has made a good faith attempt to cooperate with
the authorities. . . . Although he stipulated to the basic
details of his offense conduct, he made no further efforts
to cooperate. He failed to respond to a proffer letter sent
by the government outlining the terms that would apply
(e.g., limited immunity) if he provided additional infor-
mation. Furthermore, he did not initiate any contact
with government officials offering to provide details of
his involvement in drug dealing. Specifically, the gov-
ernment notes that [defendant] could have at least pro-
vided the name of the ‘source’ who sold him the crack
cocaine. Before granting relief under §3553(f), the court
may reasonably require a defendant to reveal informa-
tion regarding his chain of distribution. . . . [I]t is
[defendant’s] duty to satisfy the court that he has ‘truth-
fully provided to the Government all [of the] information
and evidence. .. [thathe] has concerning the offense.’. . .
Although [defendant] is not required to provide informa-
tion that the government expressly states that it does
not want, he at least must offer what he has.” See also
U.S. v. Wrenn, 66 E3d 1, 3 (1st Cir. 1995) (§3553(f) “con-
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templates an affirmative act of cooperation with the gov-
ernment”) [8 GSU #1].

The court also rejected defendant’s claim that it was
inconsistent to deny his §3553(f) motion after granting
him the three-level reduction for acceptance of respon-
sibility under §3E1.1, which required him to “truthfully
admit[] the conduct comprising the offense(s) of convic-
tion.” “Although §3E1l.1(a) forbids a defendant from
falsely denying relevant conduct, . . . it imposes no duty
on a defendant to volunteer any information aside from
the conduct comprising the elements of the offense....In
contrast, §3553(f) states that a defendant must disclose
‘all information’ concerning the course of conduct—not
simply the facts that form the basis for the criminal
charge. Accordingly, the district court correctly held that
§3553(f) (5) requires more than §3E1.1(a).”

Defendant’s final argument, that requiring him to vol-
unteer information of his criminal conduct beyond the
offense of conviction violates his Fifth Amendment right
against self-incrimination, also failed. “[R]equiring de-
fendants to admit past criminal conduct in order to gain
relief from statutory minimum sentences does not
implicate the right against self-incrimination. In a simi-
lar line of cases, we have held that requiring a defendant
to admit criminal conduct related to but distinct from the
offense of conviction in order to gain a reduction for
acceptance of responsibility does not implicate the Fifth
Amendment” because it does not penalize defendants
but denies a benefit. “The same is true of §3553(f), which
requires a defendant to provide complete and truthful
details concerning his offense in order to qualify for a
sentence below the statutory minimum.”

U.S. v. Arrington, 73 E3d 144, 148-50 (7th Cir. 1996).

Second and Ninth Circuits hold that downward crimi-
nal history departure for defendant with more than one
criminal history point cannot qualify defendant for
§3553(f). In the Second Circuit, defendant faced a five-
year mandatory minimum on a cocaine charge. He had
four criminal history points, but the district court con-
cluded that overrepresented his criminal history and de-
parted under §4A1.3 to criminal history categoryI, which
resulted in a guideline range of 57-71 months. The court
imposed a 60-month sentence after rejecting defendant’s
argument that he qualified for a departure under 18
U.S.C. §3553(f) because the departure effectively left him
with only one criminal history point.

The appellate court affirmed. “Section 3553(f) states
that the safety-valve provision is to apply only where ‘the
defendant does not have more than 1 criminal history
point, as determined under the sentencing guidelines.””
Therelevant guideline, §5C1.2, has commentary that “in-
terprets this passage to mean ‘more than one criminal
history point as determined under §4A1.1 (Criminal His-
tory Category).’ U.S.S.G. §5C1.2 comment. (n.1). Section

4A1.1 is the schedule that specifies how a sentencing
court should calculate a defendant’s criminal history
points. It is not disputed that Resto has four criminal
history points, as determined under §4Al1.1. Notwith-
standing that the sentencing judge elected to depart by
treating Resto as falling in Criminal History Category I,
rather than Category III where his four points originally
placed him, he nonetheless has four criminal history
points. He is thus ineligible for the safety valve provision
of §3553(f).”
U.S. v. Resto, 74 E3d 22, 27-28 (2d Cir. 1996).

The Ninth Circuit defendant was convicted of a
methamphetamine offense and faced a 10-year manda-
tory minimum. He had two criminal history points under
§4A1.2(c)(1) for two offenses of driving with a suspended
license, and was thus ineligible for departure under
§3553(f). The district court held that criminal history
category II overrepresented defendant’s criminal history
and departed under §4A1.3 to category I and a guideline
range of 108-135 months, but concluded that this did not
make defendant eligible for a §3553(f) departure and
sentenced him to 120 months.

The appellate court agreed and affirmed. Under
§3553(f)(1) the district court “must find inter alia that
‘the defendant does not have more than 1 criminal his-
tory point, as determined under the sentencing guide-
lines.” . .. Section 3553(f) is not ambiguous. It explicitly
precludes departure from the mandatory minimum pro-
visions of 21 U.S.C. §841 if the record shows that a defen-
dant has more than one criminal history point. ... Assum-
ing arguendo that there is merit to [defendant’s] argu-
ment that a mandatory minimum sentence should not
be imposed where the criminal history category over-
represents the seriousness of a defendant’s prior criminal
history, only Congress can provide a remedy.”

U.S. v. Valencia-Andrade, 72 E3d 770, 773-74 (9th Cir.
1995).

See Outline generally at V.F for all cases above.

Departures

Mitigating Circumstances

First Circuitholds departure maybe considered when
enhancementbased onacquitted conduct mandateslife
sentence. Defendant was tried in state court for murder
and was acquitted. Later he was indicted in federal court
on firearms and other charges arising out of the murders.
Convicted on two counts, defendant was sentenced
under §2K2.1 (Nov. 1990) for the firearms offense. Section
2K2.1(c)(2) directed that if defendant “used or possessed
the firearm in connection with the commission or at-
tempted commission of another offense, apply §2X1.1...
in respect to that other offense, if the resulting offense
level is greater than that determined above.” The court
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found that the murders were “another offense,” that de-
fendanthad committed the murders, and that the “object
offense” for purposes of §2X1.1 was first degree murder.
That gave defendant an offense level of 43, which, because
he qualified for no reductions, mandated a sentence of
life imprisonment. (Later versions of the Guidelines give
the same result.) Defendant’s sentence on the firearms
count without applying §2K2.1(c)(2) would have been
30-37 months, but his total sentence would have been
262-327 months because he qualified as an armed career
criminal on the other count.

The appellate court rejected defendant’s claim that the
method by which the sentence was reached violated due
process, but held that the district court erred in thinking
it did not have discretion to consider downward depar-
ture in this situation. Noting that the Supreme Court “has
cautioned against permitting a sentence enhancement
to be the ‘tail which wags the dog of the substantive of-
fense,”” the court concluded that this was such a case.
“The effect here has been to permit the harshest penalty
outside of capital punishment to be imposed not for
conduct charged and convicted but for other conduct as
to which there was, at sentencing, at best a shadow of the
usual procedural protections such as the requirement of
proof beyond a reasonable doubt. . . . When put to that
proof in state court, the government failed. The punish-
ment imposed in view of this other conduct far out-
stripped in degree and kind the punishment Lombard
would otherwise have received for the offense of con-
viction.” Under §2K2.1 “the cross-reference to the first-
degree murder guideline essentially displaced the lower
Guidelines range that otherwise would have applied. As a
result, the sentence to be imposed for Lombard’s firearms
conviction was the same as the sentence that would have
been imposed for a federal murder conviction: a manda-
tory term of life. Despite the nominal characterization of
the murders as conduct that was considered in ‘enhanc-
ing’ or ‘adjusting’ Lombard’s firearms conviction, the re-
ality is that the murders were treated as the gravamen of
the offense.” The court also noted that “in no circum-
stances under Maine law would Lombard have been sub-
jecttoa mandatorylife sentence.... We would be hard put
to think of a better example of a case in which a sentence
‘enhancement’ might be described as a ‘tail which wags
the dog’ of the defendant’s offense of conviction.”

Following the principles governing departure set forth
in U.S.v. Rivera, 994 E2d 942 (1st Cir. 1993), the court held
that “the district court had authority to avoid any unfair-
ness in Lombard’s sentence through the mechanism of
downward departure. ... The facts and circumstances of
this case present a whole greater than the sum of its parts
and distinguish it, from a constitutional perspective,
from other cases that have involved facially similar issues.
The specific question from the perspective of the Guide-
lines and under U.S.S.G. §5K2.0 is whether these features

of the case—e.§g., the state court acquittal and the fact that
the federal sentence may exceed any state sentence that
would have attached to a murder conviction; the para-
mount seriousness of the ‘enhancing conduct’; the mag-
nitude of the ‘enhancement’; the disproportionality be-
tween the sentence and the offense of conviction as well
as between the enhancement and the base sentence; and
the absence of a statutory maximum for the offense of
conviction—taken in combination, make this case ‘un-
usual’ and remove it from the ‘heartland’ of the guideline
(§2K2.1) that yielded the mandatory life sentence. This
case is outside the ‘heartland.”
U.S. v. Lombard, 72 E3d 170, 174-87 (1st Cir. 1995).

See Outline generally at VI.C.5.a.

Sixth Circuit remands to consider downward depar-
ture based on coercion or duress. Defendant and her
husband committed bank fraud in several states. She pled
guilty to bank fraud, conspiracy, and firearms violations,
and was sentenced to 46 months. The record indicated
that defendant “has significant emotional problems and
a history of drug and alcohol abuse associated with her
experience of sexual and emotional abuse as a child. She
also appears to have suffered serious physical and emo-
tional abuse at the hands of Mr. Hall (her husband). Her
reports of violence and gun-threats by Mr. Hall were cor-
roborated by him in letters he wrote to her from prison.”
The appellate court noted that “[i]t would not be unrea-
sonable to conclude that her husband beat and cajoled
her into submission to his will,” and a psychological
evaluation of defendant described her as suffering from
“post traumatic stress disorder” and “Battered Person
Syndrome.” On appeal, defendant argued that the district
court failed to recognize its discretion to consider these
circumstances as a basis for downward departure.

The appellate court agreed and remanded, holding
that “there is overwhelming evidence that the Defen-
dant’s criminal actions resulted, at least in part, from the
coercion and control exercised by her husband. On the
record before us, she had not been involved in any bank
fraud schemes before she met Mr. Hall, and, according to
the forensics evaluation of the Bureau of Prisons, she
continued her criminal activity only after he threatened
tokill himself, tokill her, to hurt their friends and pets, and
to commit bank robbery using violent means. . . . His own
letters to Ms. Hall from prison describe scenes from the
past in which he threatened her with a gun. ... These cir-
cumstances indicate that a departure may be appropriate
under U.S.S.G. §5K2.12, which permits departure be-
cause of serious coercion not amounting to a complete
defense . . .. The failure of the probation report and the
district court to take note of these circumstances or to
discuss this issue indicates that it was not aware of the
applicability of §5K2.12 and of its discretion to depart
downward. It must consider coercion as a basis for depar-
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ture. We therefore remand to the district court to make
findings of fact and conclusions of law as to whether
downward departure is appropriate for this Defendant,
noting in particular the coercive effect of her husband’s
abuse in light of her related emotional problems.”

U.S. v. Hall, 71 E3d 569, 570-73 (6th Cir. 1995).

See Outlineat VI.C.4.a.

D.C. Circuit rejects sentencing entrapment claim.
Defendants were convicted on charges relating to four
crack cocaine sales to undercover agents and, because of
the amount involved and prior convictions, received
mandatory life sentences under 21 U.S.C. §841(b). They
argued that they should have been sentenced as if they
sold powder cocaine rather than crack because the
agents had insisted that the cocaine be in the form of
crack and, at the first sale, refused to buy the powder
cocaine defendants tried to sell until defendants found
someone to “cook” it into crack. At trial, when one of the
agents was asked why they insisted on crack rather than
powder, he stated: “Well, crack cocaine is less expensive
than [powder] cocaine, and we felt like through our
investigation, that it takes fifty grams of crack cocaine to
get any target over the mandatory ten years.” Defendants
claimed this demonstrated sentencing entrapment by
the government.

The appellate court rejected defendants’ claims and
indicated that it did not view sentencing entrapment as a
viable defense. “The theory appears to be that if the gov-
ernment induces a defendant to commit a more serious
crime when he was predisposed to commit a less serious
offense, the defendant should be sentenced only for the
lesser offense. . . . But the Supreme Court has warned
against using an entrapment defense to control law en-
forcement practices of which a court might disapprove.
...The main element in any entrapment defense is rather
the defendant’s ‘predisposition'—‘whether the defen-
dant was an “unwary innocent” or, instead, an “unwary
criminal” who readily availed himself of the opportunity

to perpetrate the crime.’ . . . Persons ready, willing and
able to deal in drugs—persons like [defendants]—could
hardly be described as innocents. These defendants
showed no hesitation in committing the crimes for which
they were convicted. Alone, this is enough to destroy
their entrapment argument.”

The court also rejected the possibility of an “outra-
geous-conduct defense” to reduce a statutorily-mandat-
ed sentence. If the government’s conduct were so outra-
geous as to violate due process it would preclude prosecu-
tion. If the conduct was not that outrageous—“if, in other
words, there was no violation of the Due Process Clause—
it follows that those actions cannot serve as a basis for a
court’s disregarding the sentencing provisions.”

U.S. v.Walls, 70 E3d 1323, 1328-30 (D.C. Cir. 1995). See
also U.S. v. Miller, 71 E3d 813, 817-18 (11th Cir. 1996)
(remanded: reiterating earlier holding “that sentencing
entrapment is a defunct doctrine” and rejecting theory of
“partial entrapment,” holding district court could not
sentence defendant as if he had sold powder instead of
crack cocaine—defendant was clearly disposed to sell
cocaine and arranged sale of crack after initial deal for
powder fell through). But see U.S. v. McClelland, 72 E3d
717, 725-26 (9th Cir. 1995) (affirming “imperfect entrap-
ment” departure for defendant convicted in murder-for-
hire attempt—although defendant initiated plan to kill
his wife, he repeatedly expressed reluctance to carry it
out and only went forward after the undercover infor-
mant defendant had asked to do the killing “repeatedly
pushed McClelland to go forward”).

See Outlineat VI.C.4.c.

Note to Readers:

Beginning this year the Center will publish Guideline
Sentencing: An Outline of Appellate Case Law on Selected
Issues once per year, instead of twice as we have in the
past. We anticipate that the next issue will be distributed
in July or August.
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Determining the Sentence

“Safety Valve” Provision

Fourth, Fifth, Sixth, and Eighth Circuits hold that
defendant has burden of providing information to gov-
ernment to qualify for §3553(f) departure. The Fourth
Circuit defendant was denied a downward departure
under 18 U.S.C. §3553(f) and USSG §5C1.2 because he
never “truthfully provided to the Government all infor-
mation and evidence” he had about the marijuana con-
spiracy he pled guilty to. He argued on appeal that he was
entitled to the departure because he was ready to provide
information, but the government never asked for it.

The appellate court disagreed and affirmed. “Section
3553(f)(5) requires more than accepting responsibility
for one’s own acts; rather, satisfaction of §3553(f)(5) re-
quires a defendant to disclose all he knows concerning
both his involvement and that of any co-conspirators.”
Even if the information would be of no use to the govern-
ment, “§3553(f) (5) requires adefendant to ‘truthfully pro-
vide to the Governmentallinformation. .. concerning the
offense.’ 18 U.S.C. §3553(f) (5) (emphasis added). We be-
lieve this plain and unambiguous language obligates de-
fendants to demonstrate, through affirmative conduct,
that they have supplied truthful information to the Gov-
ernment.” Accord U.S. v. Arrington, 73 E3d 144, 148-50
(7th Cir. 1996) [8 GSU#5]. See also U.S. v.Wrenn, 66 E3d 1,
3 (1st Cir. 1995) (§3553(f) “contemplates an affirmative
act of cooperation with the government”) [8 GSU #1].

The court rejected defendant’s contention that the
burden should be on the government, finding that “such
a construction is not supported by §3553(f)(5)’s plain
language, and it would lead to an absurd result. Under
Ivester’s proffered construction, those defendants facing
statutorily-mandated minimum sentences for drug con-
victions who were not approached and debriefed by the
Government could qualify for the reduction even though
they never provided the Government with any informa-
tion. Ivester’s construction of §3553(f)(5) would essen-
tially obviate the requirement that defendants ‘provide’
information.”

The court also rejected the claim “that our construc-
tion of §3553(f)(5) is illogical because it requires defen-
dants to become government informants and, as such,
renders redundant substantial assistance departures un-
der §3553(e) orits companion sentencing guidelines pro-
vision, U.S.S.G. §5K1.1,” agreeing with the Tenth Circuit
that the substantial assistance provisions have different

requirements and procedures. See U.S. v. Acosta-Olivas,
71 E3d 375, 379 (10th Cir. 1995) [8 GSU#5]. Accord U.S. v.
Thompson, No. 95-50162 (9th Cir. Apr. 17, 1996) (Nelson,
J.) (affirmed: two provisions differ).

U.S. v. Ivester, 75 F3d 182, 184-85 (4th Cir. 1996)
(Hall, J., dissenting). Cf. U.S. v. Thompson, 76 E3d 166,
168-71 (7th Cir. 1996) (rejecting government claim that
defendant did not truthfully provide all information:
defendant “suffered from a diminished capacity to un-
derstand complex situations” and had “a low level of
cognitive functioning,” but she “provided the govern-
ment all information and evidence she had concerning
the offense” and “was forthright within the range of her
ability,” thus satisfying §5C1.2(5)’s requirements).

The Eighth Circuit rejected a defendant’s claim that he
had provided enough information to warrant departure,
agreeing with the cases cited above that the burden is on
defendant to truthfully provide all information about the
offense. “To satisfy §3553(f)(5), Romo was required to
disclose all the information he possessed about his in-
volvement in the crime and his chain of distribution,
including the identities and participation of others. . . .
Romo had the burden to show, through affirmative con-
duct, that he gave the Government truthful information
and evidence about the relevant crimes before sentenc-
ing. ... Although Romo gave the Government some lim-
ited information about his crime, the presentence report
indicated Romo did not tell the Government the whole
story about his role in the distribution chain and his
gang’s involvement.”

U.S. v. Romo, 81 E3d 84, — (8th Cir. 1996). See also U.S.
v. Thompson, No. 95-50162 (9th Cir. Apr. 17, 1996)
(Nelson, J.) (affirmed: “we hold that a defendant must
give the Government all the information he has concern-
ing the offense, including the source of his drugs, to avail
himself of the benefit of §5C1.2”).

The Sixth Circuit, citing Ivester and Wrenn, held that
“defendant did not carry his burden of proving that he
was eligible for sentencing below the prescribed manda-
toryminimum....Thedefendant’sstatementthathe gave
the government ‘all they asked,’ if true, does not satisfy his
burden of proof under §3553(f) (5) and §5C1.2(5). These
provisions clearly require an affirmative act by the defen-
dant truthfully disclosing all the information he pos-
sesses that concerns his offense or related offenses.”

U.S.v.Adu,No.95-1488 (6th Cir. Apr. 15,1996) (Lively, J.).
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The Fifth Circuit also followed Ivesterin holding that it
was error to give defendant a §5C1.2 departure when he
had made no effort to provide any information to the
government. “Likewise, we conclude that the language of
the safety valve provision indicates that the burden is on
the defendant to provide the Government with all infor-
mation and evidence regarding the offense. There is no
indication that the Government must solicit the informa-
tion. Further, the provision explains that if the informa-
tion is not useful to the Government or if the Government
is already aware of the information, the court is not pre-
cluded from finding that the defendant has sufficiently
complied with subsection five, thus illustrating that the
focus of subsection five is on the defendant’s providing
information, rather than on the Government’s need for
information.”

U.S. v. Flanagan, 80 E3d 143, 146-47 (5th Cir. 1996).

Eighth Circuit holds that defendant may not lie to
government in interview and then satisfy §3553(f)(5) by
admitting truth under cross-examination at sentencing
hearing. Defendant, convicted on a cocaine conspiracy
charge, had been arrested at an airport with a coconspira-
tor who was posing as her husband. In an interview with
the government after she pled guilty, defendant said that
the man had posed as her husband (who was an airline
employee) because he wanted her to obtain airline tickets
available to airline employees and their families, but she
denied that she had done so. At the sentencing hearing,
however, the government produced several such tickets
purchased by defendant and she admitted on cross-
examination that she had obtained tickets on four occa-
sions for the coconspirator, and that she lied to the gov-
ernment because she feared retribution from her em-
ployer. Although she otherwise qualified for a “safety
valve” departure under 18 U.S.C. §3553(f), the district
court sentenced her to the mandatory minimum after
concluding she did not satisfy the requirement to truth-
fully provide all information to the government.

The appellate court affirmed, rejecting defendant’s
claim that “she provided all truthful information ‘notlater
than the time of the sentencing hearing’ under
§3553(f) (5) because she admitted she provided [the co-
conspirator] with [employee] tickets at the sentencing
hearing. Under Long’s reading, defendants could deliber-
ately mislead the government about material facts, yet
retain eligibility for relief under §3553(f) by ‘curing’ their
misstatement at the sentencing hearing. Although this
would serve asentencing court’s interest in full disclosure
for purposes of sentencing, we think Long overlooks the
government’s interest in full truthful disclosure when it
interviews defendants. This interest is reflected in the text
of §3553(f)(5) in the clause requiring the defendant’s in-
formation be ‘truthfully provided to the Government.’
Only if Long had provided truthful information could

the government have avoided the further investigation
required to discover the airline ticket receipts.”

U.S. v. Long, 77 E3d 1060, 1062 (8th Cir. 1996) (per
curiam).

Third Circuit holds that the safety valve provision
cannot be applied to 21 U.S.C. §860, the “schoolyard”
statute. Defendant was convicted on several drug
charges, including four counts of distribution within
1,000 feet ofaschool, 21 U.S.C. §860. Defendant qualified
for a safety valve departure on some of the drug counts,
but the district court ruled that 18 U.S.C. §3553(f) could
not be applied to §860 and sentenced defendant to a five-
year mandatory minimum sentence. Defendant ap-
pealed, arguing that §860 is not a substantive offense
but merely an enhancement of the penalty for §841, to
which the safety valve provision may be applied.

The appellate court rejected defendant’s argument
and affirmed the sentence. “By its terms, 18 U.S.C.
§3553(f) applies only to convictions under 21 U.S.C.
§§841, 844, 846, 961 and 963. Section 860 is not one of
the enumerated sections. It is a canon of statutory con-
struction that the inclusion of certain provisions implies
the exclusion of others. . . . In clear and unambiguous
language, . . . 18 U.S.C. §3553(f) does not apply to con-
victions under 21 U.S.C. §860, the ‘schoolyard’ statute.”
The court also held that “§860 is a separate substantive
offense, not a sentence enhancement provision. ... [T]he
language of the statute specifies §860 is a separate of-
fense. Although §860 refers to §841, . . . it requires a
separate and distinct element—distribution within 1,000
feet of a school. Distribution within 1,000 feet of a school
must be charged and proven beyond a reasonable doubt
in order to obtain a conviction under §860.”

U.S. v. McQuilkin, 78 E3d 105, 108-09 (3d Cir. 1996).

See Outline generally at V.F for all cases above.

Criminal History

Career Offender Provision

Seventh and Tenth Circuits hold that amendment to
definition of “Offense Statutory Maximum” conflicts
with statute; Ninth Circuit upholds amendment. The
Tenth Circuit defendantwas sentenced in 1989 as a career
offender to 262 months. The maximum sentence he could
have received under 21 U.S.C. §841(b)(1)(C) was 30 years
because he had a prior felony drug conviction; without
that enhancement the maximum was 20 years. For
defendant’s Offense Statutory Maximum under §4B1.1,
the court used the 30-year maximum sentence. Effective
Nov. 1, 1994, Amendment 506 redefined Offense Statu-
tory Maximum as “not including any increase in that
maximum term under a sentencing enhancement provi-
sion that applies because of the defendant’s prior crimi-
nal record,” such as the one defendant received under
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§841(b)(1)(C). See §4B1.1, comment. (n.2). Under the
amendment, which was made retroactive, defendant’s
Offense Statutory Maximum would have been 20 years
and his offense level reduced from 34 to 32. He filed a
motion to be resentenced under the amendment, but the
district courtheld that Amendment 506 “clearly conflicts”
with 28 U.S.C. §994 (h) and denied the motion.

The appellate court upheld the district court’s conclu-
sion. “We are compelled by the clear directive of §994(h)
to hold that Amendment 506 is inconsistent with that
statute, and is therefore invalid as beyond the scope of
the Commission’s authority delegated to it by Congress.
... The statute directs the Commission to assure that the
guidelines specify a sentence ‘at or near the maximum
term authorized for categories of defendants in which
the defendant is eighteen years old or older and [has
been convicted of a crime of violence or enumerated
drug offense and has two such prior convictions].’. . .
Because the ‘maximum term authorized’ for categories
of defendants in which the defendant has two prior qual-
ifying felony convictions is necessarily the enhanced
statutory maximum, we find no ambiguity in the statute.
It would make no sense for the statute to require the
‘maximum term authorized’ to be considered in the con-
text of defendants with two or more prior qualifying
felony convictions unless it was intended that that phrase
mean the enhanced sentence resulting from such a pat-
tern of recidivism. . . . Under the reading urged by Novey,
§994(h) would provide that qualifying recidivist violent
felons or drug offenders would only receive sentences at
or near the maximum term authorized for defendants
without such prior criminal history—that is, the
unenhanced maximum. This would negate those pro-
visions in 21 U.S.C. §841(b) (1) (A)-(D) which clearly pro-
vide that qualifying recidivist criminals may receive pen-
alties substantially above the maximum penalties autho-
rized for first-time offenders of the same offense. We
cannot agree that by expressing an intent to punish re-
peat drug offenders ‘at or near the maximum term autho-
rized,” Congress in fact intended that express statutory
sentence enhancements for qualifying recidivist offend-
ers be disregarded.”

“In holding that Amendment 506 is invalid, we recog-
nize that we stand in disagreement not only with the
Commission, but with the only other appellate court to
address the issue. See U.S. v. LaBonte, 70 E3d 1396, 1400
(Ist Cir. 1995) (“Although the call is close, we hold that
Amendment 506 is a reasonable implementation of the
statutory mandate.”)” [8 GSU #4].

U.S. v. Novey, 78 E3d 1483, 1487-91 (10th Cir. 1996).

A few days after Noveywas decided, the Seventh Circuit
also invalidated Amendment 506 and held that “Offense
Statutory Maximum” includes enhancements. “A prag-
matic reading of section 994 (h) thus leads us to this con-

clusion: When Congress directed the Sentencing Com-
mission to provide for sentences ‘at or near the maximum
term authorized’ for persons who qualify as career of-
fenders, it meant the highest penalty for which a given
defendant is eligible. For a person who is subject to the
enhanced statutory penalties due to her prior convictions
and the filing of a section 851(a) notice, that is the en-
hanced maximum. ... To treat the unenhanced statutory
maximum as the maximum term authorized for purposes
of section 994 (h), even when the defendant is eligible for
a higher penalty, ignores the common meaning of the
word ‘maximum,’ abrogates the enhanced maximums
Congress has provided for in statutes like section 841(b),
and, we are convinced, underestimates the severity of the
penalties Congress had in mind for these defendants.”
U.S. v. Hernandez, 79 E3d 584, 595-601 (7th Cir. 1996).

The defendant in the Ninth Circuit was sentenced
under Amendment 506 and the government appealed.
The appellate court affirmed and, agreeing with the con-
clusion of the First Circuit in LaBonte, held that Amend-
ment 506 was valid. “Plainly the words ‘at or near’ create a
range in which the Commission is free to act. If Congress
intended all sentences tobe at the maximum it could have
said so. Congress specified that it was for the Commission
to determine by the Guidelines whether the term of im-
prisonment should be at the maximum or near it and to
do so in terms of categories of defendants, not in terms of
enhancements for particular defendants. . . . The legisla-
tive history of [§994(h)] suggests that the phrase ‘maxi-
mum term authorized’ should be construed as the maxi-
mum term authorized by statute. . . . Application Note 2,
added to §4B1.1 of the Guidelines, accurately carries out
the intention of Congress. It is not for the Department of
Justice nor for this court to deny the Commission’s carry-
ing out of its statutory function in this way.”

U.S.v. Dunn, 80 E3d 402, 404-05 (9th Cir. 1996) (Rymer,
J., dissenting).

See Outlineat IV.B.3.

Departures

Aggravating Circumstances

First Circuit holds that attempt to hide assets to avoid
restitution may warrant departure. Defendant was
convicted of interstate theft offenses and received a
§3C1.1 enhancement for perjury. The district court also
departed upward two levels because “after conviction
but before sentence [defendant] created an irrevocable
trust for his six year old daughter and transferred to it,
without consideration, his real estate and business assets.
The trial judge found after a hearing at which [defendant]
testified that the purpose of the transfer was to frustrate
collection of a likely fine or restitution and that [defen-
dant] himself regarded the trust as ‘a sham.””
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The appellate court affirmed. Although defendant
argued that the purpose of the trust was simply to pro-
vide for his daughter, the evidence showed that he “cre-
ated the trust shortly after his wife had been ordered to
pay over $400,000 in restitution; that [he] had been
warned by his lawyer that the trust might be viewed as
an attempt to avoid payment of restitution or fines; and
that [he] intended to return to operate his business after
release and expected to be able to use the real estate as
well. ... [T]he attempt to frustrate a fine or restitution
order is a permissible basis for a departure.”

The court also concluded that, although an “attempt
to frustrate the actual or anticipated judgment by secret-
ing assets is closely akin to obstruction of justice,” the
fact that defendant had already received an obstruction
enhancement did not make departure for additional
obstructive conduct double counting. “Here, [de-
fendant]’s attempt to frustrate restitution was not just
additional perjury but a new and different act of misbe-
havior with a different victim; and the sum of the two is
greater than either standing alone. Even ifboth are treated
as forms of obstruction and are within section 3C1.1—a
matterweneed notdecide—section 5K2.0 permits depar-
ture for an aggravating circumstance ‘of a kind, or to a
degree, not adequately’ considered by the guidelines.”

U.S. v. Black, 78 E3d 1, 5-6 (1st Cir. 1996).

See Outline at VI.B.1.h.

Mitigating Circumstances

First Circuit holds that “lesser harms” provision,
§5K2.11, may allow departure despite §5H1.4’s prohibi-
tion on considering drug dependence or abuse. Defen-
dant, a 50-year-old farmer, was sentenced to 70 months
for manufacturing marijuana. The evidence showed that
defendant had suffered from severe depression for 30
years, that the depression made him suicidal, that medi-
cation was either ineffective or made him ill, and that, on
a doctor’s advice, he tried marijuana and found that it
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helped his depression and kept him from feeling suicidal.
When defendant was released from custody pending
sentencing on the condition that he not use marijuana,
he became depressed and suicidal. He was admitted to a
medical center for treatment and therapy and was given
medication that worked. He testified at sentencing that
“the only reason I used marijuana was to keep from being
suicidal, and that now that I have found a proper medica-
tion that really works . . . I don’t believe that I would ever
be tempted...in breaking the law to treat my depression.”
The district court found that defendant’s story was cred-
ible and wanted to depart under §5K2.11, but concluded
it could not because of §5H1.4’s prohibition of departures
for “[d]rug or alcohol dependence or abuse.”

The appellate court disagreed and remanded. “We
hold that a district court has authority to consider a down-
ward departure under section 5K2.11, provided there is
an appropriate factual predicate, even if that predicate
subsumes particular facts that would be precluded by
section 5H1.4 from forming a basis for departure. . . .
Section 5K2.11 provides that ‘[w]here the interest in pun-
ishment or deterrence is not reduced, a reduction in
sentence is not warranted.” U.S.S.G. §5K2.11, p.s. Here,
where the record clearly demonstrates that the alterna-
tive to Carvell’s marijuana use might well have been the
taking of his own life, the interest in punishment or deter-
rence of drug ‘manufacturing’ could reasonably be
thought to be reduced. In contrast, in the ordinary drug
dependence case, it is difficult to see how that limitation
in section 5K2.11 could be avoided. . . . This is not a case
where the defendant’s drug dependence is the very ele-
ment driving the applicability of the ‘lesser harms’ provi-
sion. The risk of suicide for Carvell was not a byproduct of
his drug dependence: the district court credited Carvell’s
testimony that fear he would take his own life led him to
use drugs, not vice versa. The avoidance of suicide, not
drug use, drives the ‘lesser harms’ analysis here.”

U.S. v. Carvell, 74 E3d 8, 9-12 (1st Cir. 1996).

See Outlineat VI.C.2.a and 5.d.
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Appellate Review

Departures

Supreme Court holds that decision to depart should be
reviewed for abuse of discretion, not de novo; Court also
states that courts cannot categorically reject a factor as
basis for departure. In sentencing two police officers for
civil rights violations in the Rodney King beating case, the
district court departed downward eight offense levels.
The courtdeparted five levels under §5K2.10, concluding
that “the victim’s wrongful conduct contributed signifi-
cantly to provoking the offense behavior.” It also de-
parted three levels for a combination of circumstances
that, individually, would not warrant departure: Defen-
dants were “particularly likely to be targets of abuse”
in prison; defendants would suffer administra-
tive sanctions and loss of employment; defendants had
been “significantly burden[ed]” by successive state and
federal prosecutions; and defendants were not “violent,
dangerous, or likely to engage in future criminal con-
duct,” so there was “no reason to impose a sentence that
reflects a need to protect the public.”

Reviewing the departure de novo, the Ninth Circuit
reversed. The court held that the victim misconduct de-
parture was invalid because misbehavior by a suspect in
an excessive use of force case is taken into account in the
statutes and Guidelines. The court rejected the other four
factors as being accounted for in the Guidelines or inap-
propriate to consider at all. See U.S. v. Koon, 34 E3d 1416,
1452-60 (9th Cir. 1994) [7 GSU #2].

The Supreme Court “granted certiorari to determine
the standard of review governing appeals from a district
court’s decision to depart from the sentencing ranges in
the Guidelines. The appellate court should not review the
departure decision de novo, but instead should ask
whether the sentencing court abused its discretion.” The
Court concluded that the Sentencing Reform Act and the
Guidelines reduced but “did not eliminate all of the dis-
trict court’s discretion,” and it adopted then-Chief Judge
Breyer’s opinion that “a sentencing court considering a
departure should ask the following questions: ‘1) What
features of this case, potentially, take it outside the Guide-
lines’ “heartland” and make of it a special, or unusual,
case? 2) Has the Commission forbidden departures based
on those features? 3) If not, has the Commission encour-
aged departures based on those features? 4) If not, has the
Commission discouraged departures based on those fea-
tures?’ U.S. v. Rivera, 994 E2d 942, 949 (C.A.1 1993).”

“We agree with this summary. If the special factor is a
forbidden factor, the sentencing court cannot use it as a
basis for departure. If the special factor is an encouraged
factor, the court is authorized to depart if the applicable
Guideline does not already take it into account. If the
special factor is a discouraged factor, or an encouraged
factor already taken into account by the applicable
Guideline, the courtshould departonlyifthe factoris pre-
sent to an exceptional degree or in some other way makes
the case different from the ordinary case where the factor
ispresent....Ifafactorisunmentioned in the Guidelines,
the court must, after considering the ‘structure and
theory of both relevant individual guidelines and the
Guidelines taken as awhole, id., at 949, decide whether it
is sufficient to take the case out of the Guideline’s heart-
land. The court must bear in mind the Commission’s
expectation that departures based on grounds not men-
tioned in the Guidelines will be ‘highly infrequent.”

As for the standard of review on appeal, the Court
agreed that the creation of sentencing guidelines showed
“that Congress was concerned about sentencing dispari-
ties, but we are just as convinced that Congress did not
intend, by establishing limited appellate review, to vestin
appellate courts wide-ranging authority over district
court sentencing decisions.”

“A district court’s decision to depart from the Guide-
lines . .. will in most cases be due substantial deference,
for it embodies the traditional exercise of discretion by a
sentencing court. . .. Before a departure is permitted, cer-
tain aspects of the case must be found unusual enough
for it to fall outside the heartland of cases in the Guide-
line. To resolve this question, the district court must make
a refined assessment of the many facts bearing on the
outcome, informed by its vantage point and day-to-day
experience in criminal sentencing. Whether a given fac-
tor is present to a degree not adequately considered by
the Commission, or whether a discouraged factor none-
theless justifies departure because it is present in some
unusual or exceptional way, are matters determined in
large part by comparison with the facts of other Guide-
lines cases. District courts have an institutional advan-
tage over appellate courts in making these sorts of deter-
minations, especially as they see so many more Guide-
lines cases than appellate courts do. ... [A] district court’s
departure decision involves ‘the consideration of unique
factors that are “little susceptible . . . of useful gener-
alization,”” . .. and as a consequence, de novo review is
‘unlikely to establish clear guidelines for lower courts.””
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To the government’s argument that whether a particu-
lar factor is within the “heartland” is a question of law, the
Court answered that the relevant inquiry is “whether the
particular factor is within the heartland given all the facts
of the case. For example, it does not advance the analysis
much to determine that a victim’s misconduct might jus-
tify a departure in some aggravated assault cases. What
the district court must determine is whether the miscon-
duct which occurred in the particular instance suffices to
make the case atypical. The answer is apt to vary depend-
ing on, for instance, the severity of the misconduct, its
timing, and the disruption it causes. These consider-
ations are factual matters.”

“This does not mean that district courts do not con-
front questions of law in deciding whether to depart. In
the present case, for example, the Government argues
that the District Court relied on factors that may not be
considered in any case. The Government is quite correct
that whether a factor is a permissible basis for departure
under any circumstances is a question of law, and the
court of appeals need not defer to the district court’s
resolution of the point. Little turns, however, on whether
we label review of this particular question abuse of dis-
cretion or de novo, for an abuse of discretion standard
does not mean a mistake of law is beyond appellate cor-
rection.”

As to the specific grounds for departure in this case,
the Supreme Court held that the victim’s conduct and
two of the four “combination” factors were valid reasons
for departure. On the first, “[tlhe Court of Appeals misin-
terpreted the heartland of §2H1.4 by concentrating on
whether King’s misconduct made this an unusual case
of excessive force. ... [T]he same Guideline range applies
both to a Government official who assaults a citizen
without provocation as well as instances like this where
what begins as legitimate force becomes excessive. The
District Court did not abuse its discretion in differenti-
ating between the classes of cases, nor did it do so in
concluding that unprovoked assaults constitute the rel-
evant heartland. Victim misconduct is an encouraged
ground for departure. A district court, without question,
would have had discretion to conclude that victim mis-
conduct could take an aggravated assault case outside
the heartland.”

On the other factors, the government argued that “each
of the factors relied upon by the District Court [are] im-
permissible departure factors under all circumstances.”
The Court responded that “[t|hose arguments, however
persuasive as a matter of sentencing policy, should be
directed to the Commission. Congress did not grant fed-
eral courts authority to decide what sorts of sentencing
considerations are inappropriate in every circumstance.
Rather, 18 U.S.C. §3553(b) instructs a court that, in deter-
mining whether there exists an aggravating or mitigating
circumstance of a kind or to a degree not adequately

considered by the Commission, it should consider ‘only
the sentencing guidelines, policy statements, and official
commentary of the Sentencing Commission.’ The Guide-
lines, however, ‘place essentially no limit on the number
of potential factors that may warrant departure.’... The
Commission set forth factors courts may not consider
under any circumstances but made clear that with those
exceptions, it ‘does notintend to limit the kinds of factors,
whether or not mentioned anywhere else in the guide-
lines, that could constitute grounds for departure in an
unusual case.’ ... Thus, for the courts to conclude a factor
must not be considered under any circumstances would
be to transgress the policymaking authority vested in the
Commission. ... We conclude, then, that a federal court’s
examination of whether a factor can ever be an appropri-
ate basis for departure is limited to determining whether
the Commission has proscribed, as a categorical matter,
consideration of the factor. If the answer to the question
isno—asitwill be most of the time—the sentencing court
must determine whether the factor, as occurring in the
particular circumstances, takes the case outside the
heartland of the applicable Guideline.”

The Court then concluded that two of the factors could
not be used for departure in this case. “[T]he District
Court abused its discretion by considering petitioners’
career loss because the factor, as it exists in these circum-
stances, cannot take the case out of the heartland of 1992
USSG §2H1.4. . . . Although cognizant of the deference
owed to the district court, we must conclude it is not
unusual for a public official who is convicted of using his
governmental authority to violate a person’s rights to lose
his or her job and to be barred from future work in that
field.” (Note: Justice Stevens dissented on this point.) The
Court also found that “the low likelihood of petitioners’
recidivism was not an appropriate basis for departure.
Petitioners were first-time offenders and so were classi-
fied in Criminal History Category |, ... [which] ‘is set for a
first offender with thelowest risk of recidivism. Therefore,
a departure below the lower limit of the guideline range
for Criminal History Category I on the basis of the ad-
equacy of criminal history cannot be appropriate.””

“The two remaining factors are susceptibility to abuse
in prison and successive prosecutions. The District Court
did not abuse its discretion in considering these factors.
The Court of Appeals did not dispute, and neither do we,
the District Court’s finding that ‘[t|he extraordinary noto-
riety and national media coverage of this case, coupled
with the defendants’ status as police officers, make Koon
and Powellunusually susceptible to prisonabuse’....The
District Court’s conclusion that this factor made the case
unusual is just the sort of determination that must be
accorded deference by the appellate courts.”

“As for petitioners’ successive prosecutions, it is true
that consideration of this factor could be incongruous
with the dual responsibilities of citizenship in our federal
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system in some instances. Successive state and federal
prosecutions do not violate the Double Jeopardy Clause.
... Nonetheless, the District Court did not abuse its dis-
cretion in determining that a ‘federal conviction follow-
ing a state acquittal based on the same underlying con-
duct. .. significantly burden[ed] the defendants.’ ... The
state trial was lengthy, and the toll it took is not beyond the
cognizance of the District Court.” (Justices Souter,
Ginsburg, and Breyer dissented on these last two points.)
The Court remanded for the district court to reconsider
the extent of departure in light of this opinion. The Court
then added: “It has been uniform and constant in the
federal judicial tradition for the sentencing judge to con-
sider every convicted person as an individual and every
case as a unique study in the human failings that some-
times mitigate, sometimes magnify, the crime and the
punishment to ensue. We do not understand it to have
been the congressional purpose to withdraw all sentenc-
ing discretion from the U.S. District Judge. Discretion is
reserved within the Sentencing Guidelines, and reflected
by the standard of appellate review we adopt.”
Koon v. U.S., No. 94-1664 (U.S. June 13, 1996) (Ken-
nedy, J.).
See Outline at VI.C.3 and 4.b, X.A.1

Departures

Substantial Assistance

Supreme Court holds that separate motion under 18
U.S.C. §3553(e) is required for substantial assistance
departure below mandatory minimum. Defendant was
charged with cocaine offenses and faced a ten-year man-
datory minimum sentence. He pled guilty under a plea
agreement that stated the government would move under
§5K1.1 for a departure from the applicable guideline
range if he cooperated, but there was no agreement to
move under 18 U.S.C. §3553(e) for departure below the
mandatory minimum. The government did make a mo-
tion “pursuant to §5K1.1” for departure from the guide-
line sentence, which was 135-168 months, but did not
mention §3553(e) or the mandatory minimum. The dis-
trict court granted the motion and imposed a ten-year
term after ruling that, in the absence of a §3553(e) motion,
it could not depart below the mandatory minimum.
Defendant appealed, but the Third Circuit affirmed,
holding that “a motion under USSG §5K1.1 unaccompa-
nied by a motion under 18 U.S.C. §3553(e) does not au-
thorize a sentencing court to impose a sentence lower
than a statutory minimum.” U.S. v. Melendez, 55 E3d 130,
135-36 (3d Cir. 1995) [7 GSU #10]. The Eighth Circuit
agrees, but four circuits have held that aseparate §3553(e)
motion is not required. See cases in Outline at VI.E3.
The Supreme Court granted certiorari to resolve the
circuitsplitand concluded thata §5K1.1 motion “does not
authorize adeparture belowalower statutory minimum.”

The Courtrejected petitioner’s argument that §5K1.1 cre-
ates “a ‘unitary’ motion system,” agreeing with the gov-
ernment that “nothing in §3553(e) suggests that a district
courthas power to impose a sentence below the statutory
minimum to reflect a defendant’s cooperation when the
Government has not authorized such a sentence, but has
instead moved for a departure only from the applicable
Guidelines range. Nor does anything in §3553(e) or [28
U.S.C.] §994(n) suggest that the Commission itself may
dispense with §3553(e)’s motion requirement, or alterna-
tively, ‘deem’ amotion requesting or authorizing different
action—such as a departure below the Guidelines mini-
mum—to be a motion authorizing the district court to
depart below the statutory minimum.”

“Moreover, we do not read §5K1.1 as attempting to
exercise this nonexistent authority. Section 5K1.1 says:
‘Upon motion of the government stating that the defen-
danthas provided substantial assistance. .. the court may
depart from the Guidelines,” while its Application Note 1
says: ‘Under circumstances set forth in 18 U.S.C. §3553(e)
and 28 U.S.C. §994(n) . . . substantial assistance . . . may
justify a sentence below a statutorily required minimum
sentence,’ §5K1.1, comment., n.1. One of the circum-
stances set forth in §3553(e) is, as we have explained
previously, that the Government has authorized the court
to impose a sentence below the statutory minimum.”

The Court also found unpersuasive petitioner’s argu-
ments “that §3553(e) requires a sentence below the statu-
tory minimum to be imposed in ‘accordance’ with the
Guidelines,” that §994(n) required the Commission to
draft a provision covering reduction below a mandatory
minimum for substantial assistance, and that the language
of the policy statement and various application notes
indicate that §5K1.1 authorizes departure from the man-
datory minimum. “We agree with the Government that
the relevant parts of the statutes merely charge the Com-
missionwith constraining the district court’s discretionin
choosingaspecific sentence after the Government moves
for a departure below the statutory minimum. Congress
did not charge the Commission with ‘implementing’
§3553(e)’s Government motion requirement, beyond
adopting provisions constraining the district court’s dis-
cretion regarding the particular sentence selected.

“Although the various relevant Guidelines provisions
invoked by the parties could certainly be clearer, we also
believe that the Government’s interpretation of the cur-
rent provisions is the better one. Section 5K1.1(a) may
guide the district court when it selects a sentence below
the statutory minimum, as well when it selects a sentence
below the Guidelines range. The Commission has not,
however, improperly attempted to dispense with or
modify the requirement for a departure below the statu-
tory minimum spelled out in §3553(e)—that of a Govern-
ment motion requesting or authorizing a departure be-
low the statutory minimum.”
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The Court left one issue unresolved. “Although the
Government contends correctly that the Commission
does not have authority to ‘deem’ a Government motion
that does not authorize a departure below the statutory
minimum to be one that does authorize such a depar-
ture, the Government apparently reads §994(n) to
permit the Commission to construct a unitary motion
system by adjusting the requirements for a departure
below the Guidelines minimum—that is, by providing
that the district court may depart below the Guidelines
range only when the Government is willing to authorize
the court to depart below the statutory minimum, if
the court finds that to be appropriate. . . . We need not
decide whether the Commission could create this second
type of unitary motion system, for two reasons. First,
even if the Commission had done so, that would not help
petitioner, since the Government has not authorized a
departure below the statutory minimum here. Second,
we agree with the Government that the Commission
has not adopted this type of unitary motion system.”
(Note: Justices Breyer and O’Connor dissented on this
issue.)

Melendez v. U.S., No. 95-5661 (U.S. June 17, 1996)
(Thomas, J.).

See Outline at VI.E3.

Determining the Sentence

Fines

Fourth Circuit holds that district courts may not
delegate final decisions concerning amount of fine
and schedule of payments. Defendant was ordered to
pay a $3,000 fine and $50 in restitution. Payments toward
those amounts were to be made at such times and in
such amounts as the Bureau of Prisons and/or the Pro-
bation Office may direct. In another case after this
sentencing, the Fourth Circuit held that district courts
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could not delegate to probation officers final decisions
about the amount and schedule of restitution payments.
See U.S. v. Johnson, 48 E3d 806, 808—09 (4th Cir. 1995)
[7 GSU #8].

The appellate court in this case concluded that the
reasoning of Johnson “equally applies when the delega-
tion involves a fine. Title 18 U.S.C.A. §3572(d) (West
Supp.1995) provides that a ‘person sentenced to pay a
fine or other monetary penalty shall make such pay-
ment immediately, unless, in the interest of justice, the
court provides for payment on a date certain or in install-
ments.’ This section as well as §3663(f)(1), setting forth
the district court’s statutory duty to fix the terms of resti-
tution, both impose upon the ‘court’ the responsibility
for determining installment payments. Like restitution,
the statutory duty imposed upon district courts to fix
the terms of a fine must be read as exclusive because the
imposition of a sentence, including the terms of proba-
tion or supervised release, is a core judicial function.
Accordingly, we hold a district court may not delegate
its authority to set the amount and timing of fine pay-
ments to the Bureau of Prisons or the probation officer.
See U.S. v. Kassar, 47 E3d 562, 568 (2d Cir. 1995) (holding
that a district court may not delegate its responsibility
under 18 U.S.C.A. §3572 for determining installment pay-
ments with regard to a fine).”

U.S. v. Miller, 77 E3d 71, 77-78 (4th Cir. 1996). Note: 18
U.S.C. §3572(d) was amended by the Antiterrorism and
Effective Death Penalty Act of 1996 (effective Apr. 24,
1996), and new subsection (2) states: “If the judgment, or,
in the case of a restitution order, the order, permits other
than immediate payment, the length of time over
which scheduled payments will be made shall be set by
the court, but shall be the shortest time in which full
payment can reasonably be made.”

See OutlineatV.D.1, generally at V.E.1.
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Departures

Substantial Assistance

Fourth Circuit holds that departure may be warranted
where district court prohibited defendant from actively
cooperating with the government in order to obtain
substantial assistance departure. Defendant was ar-
rested for possession of child pornography materials. He
soon entered a plea agreement that, among other things,
called for him to cooperate with an investigation of crimi-
nal activity by others in exchange for a downward depar-
ture for substantial assistance under USSG §5K1.1. How-
ever, after defendant entered his plea, as a condition of
release “the district court ordered Goossens to cease his
active cooperation in investigative operations. The result
ofthis prohibition was that Goossens was unable to assist
the Government personally or to participate in an opera-
tion planned by the United States Customs Service. The
parties subsequently requested that the district court
allow Goossens to resume his active cooperation with law
enforcement officials.” The district court refused to lift
the ban, and the government subsequently did not file a
§5K1.1 motion. Defendantrequested adownward depar-
ture on the ground that the Sentencing Commission did
not consider a situation where a district court order pre-
vented a defendant from assisting the government to
qualify for a §5K1.1 departure. The district court denied
that request, but sua sponte departed downward under
§5K2.13 for diminished capacity. The government ap-
pealed that departure.

The appellate court remanded. First, it held that the
facts did not support a finding that defendant suffered
from diminished mental capacity such as would justify
departure under §5K2.13. Because the sentence would
have to be reconsidered on remand, the court
“address|ed] the prohibition on Goossens’ active coop-
eration with law enforcement authorities and the appro-
priateness of departing downward from the properly cal-
culated guideline range on the basis of this prohibition.”

“The district court committed a clear abuse of discre-
tion byimposing the prohibition on cooperation with law
enforcement officials as a condition of Goossens’ release.
Although we have difficulty imagining factual circum-
stances in which the imposition of such a condition
might be appropriate, we do not foreclose the possibility
that such a condition might in some extraordinary cir-
cumstances properly beimposed by a district court when
truly necessary to assure a defendant’s appearance or to
protect the public safety. There is no genuine argument,

however, that the condition was necessary in this in-
stance. Indeed, the district court did not even attempt to
justify its imposition on this basis. Instead, the court
based its decision on its view of what would best benefit
the rehabilitation of the defendant, a factor that is con-
spicuously absent among those specified in [18 U.S.C.]
§3142(c)(1)(B),” the provision that prescribes conditions
ofrelease thatmaybeimposed on a convicted defendant.

“Furthermore, in so doing, the district court improp-
erly frustrated Goossens’ desire to cooperate in order to
qualify for more favorable sentencing treatment and the
Government’s legitimate hope that he would aid in law
enforcement authorities’ investigative efforts. See U.S. v.
Vargas, 925 E2d 1260, 1265 (10th Cir. 1991) (holding that
‘inflexible practice’ by district court of refusing to permit
criminal defendants to cooperate was error); U.S. v.
French, 900 E2d 1300, 1302 (8th Cir. 1990) (same).”

The court concluded that “the Sentencing Commis-
sion did not consider the possibility that a district court
might affirmatively prohibit a defendant from cooperat-
ing with law enforcement authorities in an effort to
qualify for a departure based upon substantial assis-
tance. And, itis undisputed that Goossens was so prohib-
ited by the district court in this instance. Accordingly, we
conclude that on remand the district court should deter-
mine whether, under the circumstances of this case, this
factor is sufficiently important such that a sentence out-
side the guideline range should result. In weighing
whether the facts presented by situations such as this
warrant a sentence outside the guideline range, a court
should consider whether adefendant’s cooperationlikely
would have been such that the Government would have
moved for a departure based upon substantial assistance
had the defendant’s cooperation not been foreclosed
improperly.”

U.S. v. Goossens, 84 E3d 697, 699-704 (4th Cir. 1996).

See Outline generally at VI.E1.a.

Mitigating Circumstances

First Circuit holds that “aberrant behavior” is deter-
mined by viewing the totality of the circumstances.
Defendant pled guilty to one count of mail fraud. He
requested departure based on “aberrant behavior,” and
thegovernmentagreed. The district court, however, ruled
thatit could not depart on this basis because defendant’s
conduct did not fall within the court’s definition of aber-
rant behavior, which included “spontaneity or thought-
lessness in committing the crime of conviction.”
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on the sentencing reform legislation of 1984 and 1987 and the Sentencing Guidelines. Update refers to the Sentencing Guidelines and policy
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The appellate courtremanded. Rejecting the approach
of some circuits that require “a spontaneous and seem-
ingly thoughtless act,” the court opted for the broader
view of aberrant behavior taken by the Ninth and Tenth
Circuits. It held that “determinations about whether an
offense constitutes a single act of aberrant behavior
should be made by reviewing the totality of the circum-
stances. District court judges may consider, inter alia, fac-
tors such as pecuniary gain to the defendant, charitable
activities, prior good deeds, and efforts to mitigate the ef-
fects of the crime in deciding whether a defendant’s con-
ductis aberrant in terms of other crimes. . . . Spontaneity
and thoughtlessness may also be among the factors con-
sidered, though they are not prerequisites for departure.”

“That aberrant behavior departures are available to
first offenders whose course of criminal conduct involves
more than one criminal act is implicit in our holding. . . .
We think the Commission intended the word ‘single’ to
refer to the crime committed and not to the various acts
involved. As a result, we read the Guidelines’ reference to
‘single acts of aberrant behavior’ to include multiple acts
leading up to the commission of a crime. . . . Any other
reading would produce an absurd result. District courts
would be reduced to counting the number of acts in-
volved in the commission of a crime to determine
whether departure is warranted. Moreover, the practical
effect of such an interpretation would be to make aber-
rant behavior departures virtually unavailable to most
defendants because almost every crime involves a series
of criminal acts.”

The court added that, “[w]ithout more, first-offender
status is not enough to warrant downward departure.
District courts are not, however, precluded from consid-
ering first-offender status as a factor in the departure
calculus. Departure-phase consideration of a defen-
dant’s criminal record does not, we think, wrongly dupli-
cate the calculations involved in establishing a
defendant’s criminal history category under the Guide-
lines....The Guidelines explain that ‘the court may depart
. . . even though the reason for departure is taken into
consideration . . . if the court determines that, in light of
unusual circumstances, the guideline level attached to
that factor is inadequate.” U.S.S.G. §5K2.0.”

U.S. v. Grandmaison, 77 FE3d 555, 562—64 (1st Cir. 1996).
But see U.S. v. Withrow, 85 E3d 527, 531 (11th Cir. 1996)
(aberrant behavior “is not established unless the defen-
dant is a first-time offender and the crime was a sponta-
neous and thoughtless act rather than one which was
the result of substantial planning”); U.S. v. Dyce, 78 E3d
610, 619 (D.C. Cir. 1996) (following circuits that require
“a spontaneous and seemingly thoughtless act rather
than one which was the result of substantial planning”),
as amended on denial of rehearing, 91 E3d 1462, 1470
(D.C. Cir. 1996).

See Outlineat VI.C.5.c.

Seventh Circuit holds that “sentencing manipula-
tion” is not a valid defense. Over a three-week period
defendantmade four separate sales ofheroin to anunder-
cover agent, the last one being the largestat one kilogram.
Defendant claimed on appeal that the government ma-
nipulated his sentence by waiting to arresthim so that the
additional heroin sold would increase his sentence.

The appellate court rejected this claim. “Sentencing
manipulation occurs when the government engages in
improper conduct that has the effect of increasing a
defendant’s sentence. . . . This claim is distinct from a
claim of sentencing entrapment which occurs when the
government causes a defendant initially predisposed to
commit a lesser crime to commit a more serious offense”
(a claim defendant did not make). “We now hold that
there is no defense of sentencing manipulation in this
circuit. A suspect has no constitutional right to be ar-
rested when the police have probable cause. ... Itis within
the discretion of the police to decide whether delaying the
arrest of the suspect will help ensnare co-conspirators, as
exemplified by this case, will give the police greater un-
derstanding of the nature of the criminal enterprise, or
merely will allow the suspect enough ‘rope to hang him-
self.” Because the Constitution requires the government
to prove a suspectis guilty of a crime beyond areasonable
doubt, the government ‘must be permitted to exercise its
own judgment in determining at what point in an investi-
gation enough evidence has been obtained.”

U.S. v. Garcia, 79 E3d 74, 75-76 (7th Cir. 1996).

See Outlineat VI.C.4.c.

Tenth Circuit holds that claim of sentencing entrap-
ment or manipulation will be reviewed under outra-
geous conduct standard. Defendant was suspected of
cocaine distribution. After the government made three
half-kilogram purchases from a coconspirator by an un-
dercover operative, they arranged a larger purchase that
resulted in the seizure of five kilograms of cocaine that
defendant and another were transporting, plus five more
kilograms from a farm where government agents had sus-
pected defendant stored drugs. Defendant was sentenced
on the basis of all 11.5 kilograms of cocaine but argued
that the last ten kilograms should have been excluded
because the government engaged in “sentence factor ma-
nipulation” by continuing its investigation and negotiat-
ing the multikilogram purchase after it had sufficient
evidence against defendant and his coconspirators.

The appellate court disagreed and affirmed the sen-
tence. “This Circuit never has addressed squarely a de-
fense claim of ‘sentencing factor manipulation’ under
that rubric. However, we have addressed the same con-
cept under the appellation of ‘outrageous governmental

conduct’ ... [and] suggested that sufficiently egregious
government conduct may affect the sentencing determi-
nation. . .. [W]e believe that arguments such as Lacey’s,
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whether presented as ‘sentencing factor manipulation’ or
otherwise, should be analyzed under our established out-
rageous conduct standard. . . . [T]he relevant inquiry is
whether, considering the totality of the circumstances in
any given case, the government’s conduct is so shocking,
outrageous and intolerable that it offends ‘the universal
sense of justice.”” Looking at the circumstances of the
case, the court concluded that the multikilogram trans-
action “was in furtherance of legitimate law enforcement
objectives and not, as a matter of law, outrageous.”

U.S. v. Lacey, 86 E3d 956, 963-66 (10th Cir. 1996).

See Outline at VI.C.4.c.

Determining the Sentence

“Safety Valve” Provision

First Circuit holds that submitting to debriefing by gov-
ernment is advisable, but not required, under safety
valve provision. Defendant requested application of 18
U.S.C. §3553(f) on the basis of “an eight-page letter set-
ting forth what purported to be Montanez’ ‘information’
concerning the crimes charged in the case” that his attor-
ney sent to the government. However, the letter “was
drawn almost verbatim from an affidavit filed by one of
the federal agents early in the case.” In finding that defen-
danthad notsatisfied §3553(f)(5)’'srequirement to “truth-
fully provide to the Government all information” about
the offense, the district court indicated that defendants
must submit to debriefing by the government to qualify
for the safety valve provision. On appeal, defendant ar-
gued that there is no debriefing requirement and that the
letter complied with the statute. The government argued
that debriefing is required but, alternatively, that defen-
dant had not made the required disclosures anyway.
“[TThe issue before us is whether the statute requires
the defendant to offer himself for debriefing as an auto-
matic pre-condition in every case, and it is hard to locate
such arequirement in the statute. All that Congress said is
that the defendant be found by the time of the sentencing
to have ‘truthfully provided to the Government’ all the
information and evidence that he has. Nothing in the
statute, nor in any legislative history drawn to our atten-
tion, specifies the form or place or manner of the disclo-
sure.” Although debriefingis notrequired, “[a]s a practical
matter, a defendant who declines to offer himself for a
debriefing takes a very dangerous course. It is up to the
defendant to persuade the district court that he has
‘truthfully provided’ the required information and evi-
dence to the government. . . . And a defendant who con-
tents himself with a letter runs an obvious and profound
risk: The government is perfectly free to point out the
suspicious omissions at sentencing, and the district court
is entitled to make a common sense judgment, just as the
district judge did in this case. . . . The possibility remains,
however rare, that a defendant could make a disclosure

without a debriefing (e.g., by letter to the prosecutor) so
truthful and so complete that no prosecutor could fairly
suggest any gap or omission.” This was not such a case,
however, and the court concluded that “[t]he failure to
disclose is so patent in this case that no reason exists for
extended discussion.”

U.S.v. Montanez, 82 FE3d 520, 522-23 (1st Cir. 1996). See
also U.S. v. Jimenez Martinez, 83 F3d 488, 495-96 (1st Cir.
1996) (agreeingwith U.S. v. Rodriguez, 60 E3d 193 (5th Cir.
1995) [8 GSU#1], that statements to probation officer do
not satisfy requirement of §3553(f)(5) to provide infor-
mation “to the Government”).

See Outline at V.F and cases in 8 GSU #’s 1,5, and 6.

Criminal History

Career Offender Provision

Eighth Circuit holds that amended definition of
“Offense Statutory Maximum” conflicts with statute.
Effective Nov. 1, 1994, Amendment 506 states that “Of-
fense Statutory Maximum,” used to determine a career
offender’s offense level, “refers to the maximum term of
imprisonment authorized for the offense of conviction. ..
not including any increase in that maximum term under
a sentencing enhancement provision that applies be-
cause of the defendant’s prior criminal record.” See
USSG §4B1.1, comment. (n.2). Defendant was subject to
such an enhancement, but the district court followed the
amendment and used the unenhanced statutory maxi-
mum. The government appealed, claiming that the Sen-
tencing Commission exceeded its authority in enacting
the amendment.

The appellate court agreed and remanded. “Based
upon the plain language of [28 U.S.C. §]994(h), we con-
clude that the amendment conflicts with the statute and
is therefore invalid. . . . Section 994 (h) requires that ‘[t]he
Commission shall assure that the guidelines specify a
sentence to a term of imprisonment at or near the maxi-
mum term authorized for categories of defendants in
which the defendant is eighteen years old or older’ and
has been convicted of a crime of violence or enumerated
drug offense and has at least two prior such convictions.
... The controverted language is the phrase ‘at or near the
maximum term authorized.” The question becomes the
maximum term of what—the enhanced sentence or the
unenhanced sentence? . . . In our view, the statute is a
recidivist statute clearly aimed at the category of adult
repeat violent felons and adult repeat drug felons. . . .
Because the ‘maximum term authorized’ for categories of
recidivist defendants is necessarily the enhanced statu-
tory maximum, there is no ambiguity in the statute.”

U.S. v. Fountain, 83 E3d 946, 950-53 (8th Cir. 1996).
Accord U.S. v. Hernandez, 79 E3d 584, 595-601 (7th Cir.
1996) [8 GSU#6]; U.S.v. Novey, 78 E3d 1483, 1487-91 (10th
Cir. 1996) [8 GSU#6]. Contra U.S.v. Dunn, 80 E3d 402, 404—

Guideline Sentencing Update, vol. 8, no. 8, October 22, 1996 ¢ a publication of the Federal Judicial Center 3



05 (9th Cir. 1996) [8 GSU#6]; U.S. v. LaBonte, 70 E3d 1396,
1403-12 (1st Cir. 1995) [8 GSU #4], cert. granted, 116 S. Ct.
2545 (U.S. June 24, 1996).

See Outline at IV.B.3.

Sentencing Procedure
Fed. R. Crim. P. 35(a) and (c)

Second Circuit holds that complete failure to consider
supervised release revocation policy statement was
“clear error” allowing correction of sentence under Rule
35(c). Before defendant’s supervised release was revoked,
he was held for eight months in pretrial detention on a
related state charge. The district court sentenced him to
six months in prison without considering USSG
§7B1.3(e), which states that a revocation sentence should
be increased “by the amount of time in official detention
that will be credited toward service of the term of impris-
onment under 18 U.S.C. §3585(b).” Within seven days
after sentencing, the court was informed that the Bureau
of Prisons intended to credit defendant for the eight
months in state custody, which would lead to his immedi-
ate release, and that the court had overlooked §7B1.3(e).
On the seventh day the court held another sentencing
hearing and resentenced defendant to fourteen months.
The court reasoned that its failure to consider §7B1.3(e)
was error and thatithad the authority under Fed. R. Crim.
P.35(c) to “correct a sentence that was imposed as aresult
of arithmetical, technical, or other clear error.”

The appellate court affirmed the resentencing. “A dis-
trict court’s concededly narrow authority to correct a
sentence imposed as a result of ‘clear error’ is limited to
‘cases in which an obvious error or mistake has occurred
in the sentence, that is, errors which would almost cer-
tainly result in a remand of the case to the trial court for
further action under Rule 35(a),’ . . . which authorizes the
correction of a sentence on remand when the original
sentence results from ‘an incorrect application of the
sentencing guidelines.”” Although the policy statements
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on revocation of release are advisory rather than manda-
tory, “district courts are required to consider them when
sentencing a defendant for a violation of probation or
supervised release. . . . Because courts are required to
consider the policy statements in Chapter 7 of the Guide-
lines, we find that the district court’s failure to do so here
constituted an ‘incorrect application of the sentencing
guidelines’ within the meaning of Rule 35(a). Accordingly,
it properly exercised its authority to correct its error
within seven days after the imposition of the original
sentence, pursuant to Rule 35(c).”

The court distinguished U.S. v. Abreu-Cabrera, 64 E3d
67 (2d Cir. 1995) [8 GSU #2], where it reversed a district
court attempt to use Rule 35(c) to give defendant a down-
ward departure on resentencing. In that case, “the court’s
resentencing Tepresented nothing more than a district
court’s change of heart as to the appropriateness of the
sentence,”” which is not authorized by the rule.

U.S. v. Waters, 84 E3d 86, 89-90 (2d Cir. 1996).

See Outline at IX.E

Certiorari Granted:

U.S.v. LaBonte, 70 E3d 1396 (1st Cir. 1995) [8 GSU#4], cert.
granted, 116 S. Ct. 2545 (U.S. June 24, 1996). Question
presented: “Does Sentencing Commission’s implemen-
tation of Career Offender Guideline [Offense Statutory
Maximum)] conflict with commission’s obligation under
Section 994(h) to ‘assure that the guidelines specify a
sentence to a term of imprisonment at or near the
maximum term authorized for categories of’ career
offenders?”

See Outline at IV.B.3 and summary of Fountain above.

Note to readers

The next revision of Guideline Sentencing: An Outline of
Appellate Case Law on Selected Issueswill be completed in
November for distribution in December.




Guideline Sentencing Update

a publication of the Federal Judicial Center ¢ available via Internet at http://www.fjc.gov ¢ vol. 8, no. 9, Nov. 20, 1996

Violation of Supervised Release
Revocation

Third and Seventh Circuits disagree on whether super-
vised release may be reimposed after revocation when
original offense occurred before law changed. Before
enactment of the 1994 Crime Bill on Sept. 13, 1994, 18
U.S.C. §3583 did not specifically allow reimposition of a
term of supervised release after revocation and impris-
onment. Most circuits, including the Third and Seventh,
held that release could not be reimposed. The 1994 Crime
Bill added new § 3583 (h), which authorized reimposition
of supervised release to follow imprisonment after revo-
cation. Defendants here committed their offenses and
were sentenced before Sept. 13, 1994. In 1995 both vio-
lated the terms of their supervised release, had release
revoked, were sent to prison, and were given a new term
of supervised release to follow incarceration.

The Seventh Circuit held that application of § 3583 (h)
to defendant violated the Ex Post Facto Clause of the
Constitution because it could result in greater punish-
ment than the old law. “Assume that Defendant A is
convicted of a Class C felony and sentenced to a term of
imprisonment followed by three years of supervised re-
lease. . .. He serves his prison time and is released under
supervision. One year into his supervised release peri-
od, he violates the terms of the release. Prior to Subsec-
tion (h), because an additional term of supervised release
was not permitted, the maximum penalty the court
could impose was two years’ imprisonment. 18 U.S.C.
§3583(b)(3). At the end of two years the government’s
supervision of A is extinguished. After Subsection (h),
the district court, perhaps believing itself more lenient,
may order A to serve two years on a combination of
imprisonment and supervised release, say one year in
prison and one year on supervised release. If A then
violates the terms of that second supervised release six
months into it, the court has the power to send him back
to prison again, this time for up to one year (the two-year
maximum minus the one-year term of imprisonment he
has already served). Under this scenario, A’s punishment
totals two and a half years from the time of his initial
revocation (one year in prison, six months on supervised
release, and then another year in prison)—six months
longer than that allowed prior to Subsection (h). And the
potential exists for even greater discrepancies.”

The court also had to determine if application of
§3583(h) to defendant would be retroactive, a question
the court framed as “whether the punishment imposed

upon Beals’ revocation ‘should be considered the con-
tinuing “legal consequence” of [Beals’] original crimes, or
viewed instead as the independent “legal consequence”
of [Beals’ later] misconduct.”” Following cases that held
that changes treating parole violations more severely
may not be applied retroactively, the court concluded
that punishment under §3583(h) would arise from
defendant’s original offense. “Conduct that violates the
terms of supervised release, like that of parole violations,
is often not criminal. . . . Therefore, the government
punishes that conduct only because of the defendant’s
original offense. For thatreason, we mustlink the punish-
mentimposed for the subsequent conduct to the original
offense for ex post facto purposes. . . . Any law enacted
after the original offense that increases the total amount
of time he can spend in [imprisonment and post-impris-
onment release] violates the Ex Post Facto Clause.” The
court “remanded [the case] to the district court for it to
amend its revocation order by eliminating the require-
ment that Beals serve a second term of supervised release
following his term of imprisonment.”
U.S. v. Beals, 87 E3d 854, 858-60 (7th Cir. 1996).

In the Third Circuit, the appellate court affirmed, hold-
ing that applying the new law was not an ex post facto
violation because it did not impose greater punishment
than the old law. “Before the enactment of subsection (h),
a defendant who violated supervised release could be
sentenced to imprisonment under 18 U.S.C. §3583(e)(3)
for up to the maximum term of supervised release for a
given offense, without any credit for the time spent on
supervised release.” Defendant had committed a Class A
felony and faced a maximum of five years in prison if he
violated his supervised release. “Under the new subsec-
tion (h), . . . the new term of supervised release may not
exceed the maximum term of supervised release autho-
rized for the offense, minus the term of imprisonment
imposed upon revocation of the original term of super-
vised release. Thus, under the new law, Brady could have
been sentenced to a combination of imprisonment and
supervised release that was no greater than five years.
Accordingly, the maximum period of time that a
defendant’s freedom can be restrained is the same.”

“The only difference is that now Brady’s liberty can be
restrained with a mix of imprisonment and supervised
release. In either event, the legal consequences of his
criminal conductareidentical, i.e., he faces the possibility
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of a 5-year term of loss of freedom both before the enact-
mentofsubsection (h) and after the enactment of subsec-
tion (h). Therefore, the availability of supervised release in
no way increased the amount of time that Brady was
exposed to incarceration. Thus, we fail to see how subsec-
tion (h) increased the penalty for his original offense, and
we find no ex post facto violation.”
U.S. v. Brady, 88 E3d 225, 228-29 (3d Cir. 1996).

See Outline at VI1.B.1

Offense Conduct

Calculating Weight of Drugs

En banc Eleventh Circuit holds that previously har-
vested marijuana plants may be used when sentenc-
ing by number of plants with weight-per-plant ratio.
Defendant grew marijuana in the basement of a house.
When he was arrested there were 27 live plants. Law en-
forcement officers also found what they later determined
to be the remains of 26 previously harvested marijuana
plants. The district court concluded that the remains
could be counted as “plants” under the “equivalency
provision” of USSG §2D1.1, n.* (1993), which considered
each plant to equal one kilogram of marijuana (changed
in 1995 to 100 grams) for sentencing purposes when the
offense involved 50 or more plants.

“The primary issue in this appeal is whether, under 21
U.S.C.§841and U.S.S.G.§2D1.1, amarijuana grower who
is apprehended after his marijuana crop has been har-
vested should be sentenced according to the number of
plants involved in the offense or according to the weight
ofthemarijuana. A panel of this courtheld that, under our
precedents, a grower who is apprehended after harvest
may not be sentenced according to the number of plants
involved. U.S. v. Shields, 49 E3d 707, 712-13 (11th Cir.
1995). We vacated the panel opinion and granted rehear-
ingenbanc. U.S.v. Shields, 65 E3d 900 (11th Cir. 1995). We
hold thatadefendantwho has grown and harvested mari-
juana plants should be sentenced according to the num-
ber of plants involved, and affirm the district court.”

“By its own terms, the equivalency provision applies
to ‘offensel[s] involving marijuana plants.” Similarly, the
statute sets mandatory minimum sentences for viola-
tions of §841(a) ‘involving’ a specified number of ‘mari-
juana plants.” Nothing in the text of §2D1.1 or §841(b)
suggests that their application depends upon whether
the marijuana plants are harvested before or after
authorities apprehend the grower.”

“An interpretation of §2D1.1 that is not supported by
the text of the guideline and depends on a state of affairs
discovered by law enforcement authorities is contrary to
the principle that guideline ranges are based on relevant
conduct. SeeU.S.S.G. § 1B1.3. The guidelines broadly de-
fine ‘relevant conduct,” which includes, among other
things, ‘all acts and omissions committed . . . by the

defendant... that occurred during the commission of the
offense of conviction.’ Id. (emphasis added). We hold that,
where there is sufficient evidence that the relevant con-
duct for a defendant involves growing marijuana plants,
the equivalency provision of §2D1.1 applies, and the of-
fense level is calculated using the number of plants.”
U.S. v. Shields, 87 E3d 1194, 1195-97 (11th Cir. 1996)
(en banc).
See Outline at 11.B.2

En banc Tenth Circuit holds that full weight of meth-
amphetamine “mixture” is used to calculate statutory
minimum sentence. Defendant was originally sentenced
to 188 months on the basis of the 32-kilogram weight of
the methamphetamine mixture he produced. After
§2D1.1, comment. (n.1), was amended in 1993 to exclude
unusable materials from a drug “mixture or substance”
for sentencing purposes, he was resentenced to 60
months based on the weight of the pure metham-
phetamine, 28 grams, that remained after excluding
waste water. The government appealed, arguing that the
amended guideline does not control drug weight for the
purpose of calculating the mandatory minimum sen-
tence under 21 U.S.C. §841(b), and that defendant was
subject to a ten-year minimum for possessing more than
one kilogram of a “mixture or substance containing a
detectable amount of methamphetamine.” The appellate
panel did not agree and affirmed the sentence. U.S. v.
Richards, 67 E3d 1531 (10th Cir. 1995) [8 GSU #3].

The en banc court reversed, holding that “the plain
language of §841(b)” and Chapman v. U.S., 500 U.S. 453
(1991), requires using the weight of the mixture. In Neal
v. U.S., 116 S. Ct. 763 (1996) [8 GSU #4], “the Court reaf-
firmed that Chapman sets forth the governing definition
of ‘mixture or substance’ for purposes of §841. In Neal,
the Sentencing Commission amended the guidelines
post-Chapman to revise the method of calculating the
weight of LSD for purposes of sentencing under the guide-
lines. ... The Court held that Chapman’s plain meaning
interpretation of ‘mixture or substance’ governs the de-
termination of a defendant’s statutory mandatory mini-
mum sentence under §841, even where the Sentencing
Commission adopts a conflicting definition in the sen-
tencing guidelines.”

“Although the Court in Chapman specifically in-
terpreted ‘mixture or substance’ in 21 U.S.C.
§841(b)(1)(B)(v), its interpretation is not limited to that
subsection. Under settled canons of statutory construc-
tion, we presume that identical terms in the same statute
have the same meaning. . . . Accordingly, the plain mean-
ing of ‘mixture or substance’ governs Defendant’s man-
datory minimum sentence calculation under §841(b).”

“Applying the plain meaning of ‘mixture,’ the meth-
amphetamine and liquid by-products Defendant pos-
sessed constitute ‘two substances blended together so
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that the particles of one are diffused among the particles
of the other.’ ... Liquid by-products containing metham-
phetamine therefore constitute a ‘mixture or substance
containing a detectable amount of methamphetamine’
for purposes of §841(b).” The court rejected defendant’s
“invitation to define the statute in accord with the Sen-
tencing Commission’s amendment under a ‘congruent’
approach” or to follow cases which held that only “mar-
ketable” portions of a drug mixture should be used.
U.S. v. Richards, 87 E3d 1152, 1156-57 (10th Cir. 1996)
(en banc) (three judges dissented).
See Outlineat 11.B.1

Ninth Circuit holds that amended Note 12 of § 2D1.1
should be applied retroactively to set offense level by
weight of drugs actually delivered, not larger amount
negotiated. Defendants negotiated to sell five kilograms
of cocaine to undercover FBI agents but actually deliv-
ered somewhat less. They were sentenced for the five
kilograms they negotiated. On appeal, defendants argued
they should have been sentenced for the amount actu-
ally delivered, which would reduce their offense levels by
two. While the appeals were pending, Note 12 of §2D1.1
was amended to specify that the offense level should be
determined by the amount of drugs negotiated “unless
the sale is completed and the actual amount delivered
more accurately reflects the scale of the offense.” The
appellate court concluded that, under amended Note 12,
the amount actually delivered here would be used: “[A]s
the amount of cocaine actually present and under nego-
tiation is determinable by the court and as no further
delivery was contemplated . . ., the amount of cocaine
actually seized (4,643 grams) more accurately reflects the
scale of the offense than the promised five kilograms.”

The court then held that the amendment should apply
retroactively and remanded. “Amendments to Guidelines
that occur between sentencing and appeal that clarify the
Guidelines, rather than substantively change them, are
given retroactive application. . . . The prior version of
Application Note 12was silent asto theamount of cocaine
to be considered in a completed transaction. ... In short,
until Application Note 12 was amended, the appropriate
weight of drugs to consider in a completed transaction
was ambiguous; a court might sentence on the amount
under negotiation or the amount delivered. Although this
court twice addressed the proper interpretation of old
version of Application Note 12, we never squarely an-
swered the question of the appropriate weight to consider
when sentencing a defendant for a completed transac-
tion....We therefore hold that by specifying the weight to
consider in a completed transaction, the current version
of Application Note 12 clarifies the Guidelines, and
should be given retroactive effect.”

U.S. v. Felix, 87 E3d 1057, 1059-60 (9th Cir. 1996).

See OutlineatI1.B.4.a
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Determining the Sentence
“Safety Valve” Provision

Ninth Circuit affirms safety valve reduction for defen-
dant who, at trial and sentencing, denied earlier admis-
sions. Defendant was arrested forimporting heroin. Inan
interview after his arrest, defendant told federal agents
what he knew of the importation scheme, including the
identity of his supplier, and admitted that he knew he was
carrying drugs. At his trial, however, defendant claimed
thathehad no knowledge of the drugs before their discov-
ery by customs agents and thought he was merely return-
ing a suitcase to a friend of the man he had earlier identi-
fied as the supplier. He stuck to that storyin a presentence
interview and at the sentencing hearing. The district
court denied defendant a §3E1.1 reduction for accep-
tance of responsibility but concluded that, despite his
later denials, the information he provided to the gov-
ernment agents in the post-arrest interview qualified him
for a safety valve reduction from the mandatory mini-
mum, see 18 U.S.C. §3553(f); USSG §5C1.2.

The appellate court affirmed, rejecting the
government’s urging to analogize to §3E1.1. “[W]e see no
reason to require a defendant to meet the requirements
for acceptance of responsibility in order to qualify for
relief under the safety valve provision. ... The safety valve
statute is not concerned with sparing the government
the trouble of preparing for and proceeding with trial, as
is §3E1.1, or . . . with providing the government a means
to reward a defendant for supplying useful information,
asis §5K1.1. Rather, the safety valve was designed to allow
the sentencing court to disregard the statutory mini-
mum in sentencing first-time nonviolent drug offenders
who played a minor role in the offense and who ‘have
made a good-faith effort to cooperate with the govern-
ment.’.. . We hold that the district court did not clearly err
in finding that Shrestha met the safety valve require-
ments. The fact that Shrestha denied his guilty knowledge
at trial and at sentencing after his confession to the cus-
toms agents does not render him ineligible for the safety
valve reduction as a matter of law. The safety valve provi-
sion authorizes district courts to grant relief to defen-
dants who provide the Government with complete infor-
mation by the time of the sentencing hearing. Shrestha’s
recantation does not diminish the information he earlier
provided.” But cf. U.S. v. Long, 77 E3d 1060, 1062-63 (8th
Cir. 1996) (affirming denial of §3553(f) reduction to de-
fendant who lied to government about material fact in
presentence interview and admitted it only on cross-
examination during sentencing hearing) [8 GSU #6].

The court added that the initial burden of proof “is
incontestably on the defendant to demonstrate by a pre-
ponderance of the evidence that he is eligible for the
reduction. ... Once he has made this showing, however, it
falls to the Government to show that the information he
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has supplied is untrue or incomplete. Apart from con-
tending that Shrestha’s denial of guilty knowledge at trial
rendered him untruthful, which we have deemed irrel-
evant, the Government did not do so.”

U.S. v. Shrestha, 86 F3d 935, 939-40 (9th Cir. 1996). See
also U.S. v. Ramirez, 94 E3d 1095, 1100-01 (7th Cir. 1996)
(affirmed: agreeing with other circuits that defendant
“had the burden of proving, by a preponderance of the
evidence, his entitlement to the reduction under
§5C1.27).

See Outline generally at V.F and cases in 8 GSU #6

Departures

Mitigating Circumstances

Seventh Circuit holds that discovery of offense must
objectively be unlikely to warrant § 5K2.16 departure
for voluntary disclosure. Section 5K2.16 states that if a
defendant “voluntarily discloses to authorities the exis-
tence of, and accepts responsibility for, the offense prior
to the discovery of such offense, and if such offense was
unlikely to have been discovered otherwise, a departure
below the applicable guideline range for that offense may
be warranted.” Defendant here, vice president of a bank,
voluntarily revealed that he had misapplied bank funds.
Because defendant confessed out of remorse, not be-
cause he feared discovery, the district court departed
from the guideline range of 18-24 months to impose a
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sentence of nine months. The government appealed,
claiming the district court failed to make a necessary
finding that discovery of the offense would have been
unlikely absent defendant’s disclosure.

The appellate court agreed and remanded, rejecting
defendant’s argument that the district court should make
a subjective inquiry into defendant’s belief as to the like-
lihood of discovery, rather than an objective inquiry into
the actual likelihood of discovery. “[T]he guideline sets
forth two requirements for a downward departure: (1) the
defendant voluntarily disclosed the existence of, and
accepted responsibility for, the offense prior to discov-
ery of the offense; and (2) the offense was unlikely to
have been discovered otherwise. ... [A] downward depar-
ture is only awarded where the defendant is motivated
by guilt and the Government receives information it like-
ly would not have acquired absent the disclosure. The
plain language yields this result, and we thus need not
inquire further into the drafters’ intent.” Remand is re-
quired because the district court “did not make partic-
ularized findings regarding the likelihood of discovery.”

U.S.v. Besler, 86 E3d 745, 747-48 (7th Cir. 1996). Cf. U.S.
v. Brownstein, 79 E3d 121, 122-23 (9th Cir. 1996) (af-
firmed: “plainlanguage” of § 5K2.16 shows thatitdoes not
apply to bank robber who voluntarily notified police and
confessed—offenses were already known to authorities
even if identity of robber was not).

See Outline generally at VI.C.5
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General Application Principles

Sentencing Factors

Supreme Court holds that conduct from acquitted
counts may be used in guideline calculation. “In these
two cases, two panels of the Court of Appeals for the Ninth
Circuit held that sentencing courts could not consider
conduct of the defendants underlying charges of which
they had been acquitted. . . . Every other Court of Appeals
hasheld that a sentencing court may do so, if the Govern-
ment establishes that conduct by a preponderance of the
evidence. . . . Because the panels’ holdings conflict with
the clear implications of 18 U.S.C. § 3661, the Sentencing
Guidelines, and this Court’s decisions, particularly Witte
v. United States, ... 115S. Ct. 2199 ... (1995), we grant the
petition and reverse in both cases.”

“We begin our analysis with 18 U.S.C. §3661, which
codifies the longstanding principle that sentencing
courts have broad discretion to consider various kinds of
information....Wereiterated this principle in Williams v.
New York, 337 U.S. 241 ... (1949), in which a defendant
convicted of murder and sentenced to death challenged
the sentencing court’s reliance on information that the
defendanthad been involved in 30 burglaries of which he
had notbeen convicted. ... Neither the broad language of
§ 3661 nor our holding in Williams suggests any basis for
the courts to invent a blanket prohibition against consid-
ering certain types of evidence at sentencing. Indeed,
under the pre-Guidelines sentencing regime, it was ‘well
established that a sentencing judge may take into ac-
count facts introduced at trial relating to other charges,
even ones of which the defendant has been acquitted.””

“The Guidelines did not alter this aspect of the sen-
tencing court’s discretion.” Section 1B1.4 allows sentenc-
ing courts to “consider, without limitation, any informa-
tion concerning the background, character and conduct
of the defendant, unless otherwise prohibited by law,”
and for “certain offenses . . . USSG § 1B1.3(a) (2) requires
the sentencing court to consider ‘all acts and omissions
... that were part of the same course of conduct or
common scheme or plan as the offense of conviction.’
Application Note 3 explains that ‘[a]pplication of this
provision does not require the defendant, in fact, to
have been convicted of multiple counts.’. . . In short, we
are convinced that a sentencing court may consider
conduct of which a defendant has been acquitted.”

“The Court of Appeals’ position to the contrary not
only conflicts with theimplications of the Guidelines, but

it also seems to be based on erroneous views of our
double jeopardy jurisprudence. . . . In Witte, we held that
a sentencing court could, consistent with the Double
Jeopardy Clause, consider uncharged cocaine importa-
tion in imposing a sentence on marijuana charges that
was within the statutory range, without precluding the
defendant’s subsequent prosecution for the cocaine of-
fense. We concluded that ‘consideration of information
about the defendant’s character and conduct at sentenc-
ing does not result in “punishment” for any offense other
than the one of which the defendant was convicted.’ . ..
115S. Ct. at 2207. Rather, the defendant is ‘punished only
for the fact that the present offense was carried out in a
manner that warrants increased punishment.””

“The Court of Appeals likewise misunderstood the
preclusive effect of an acquittal, when it asserted that a
jury ‘rejects’ some facts when it returns a general verdict
of not guilty. . . . We have explained that ‘acquittal on
criminal charges does not prove that the defendant is
innocent; it merely proves the existence of a reasonable

doubtastohisguilt.’... [T]he jury cannot be said to have
‘necessarily rejected’ any facts when it returns a general
verdict of not guilty.”

“We acknowledge a divergence of opinion among the
Circuits as to whether, in extreme circumstances, rel-
evant conduct that would dramatically increase the sen-
tence must be based on clear and convincing evidence.
The cases before us today do not present such excep-
tional circumstances, and we therefore do not address
that issue. We therefore hold that a jury’s verdict of ac-
quittal does not prevent the sentencing court from con-
sidering conduct underlying the acquitted charge, so
long as that conduct has been proved by a preponder-
ance of the evidence.”

U.S. v.Watts, 117 S. Ct. 633, 635-38 (1997) (per curiam)
(Stevens and Kennedy, JJ., dissenting).

See Outline at 1.A.3

Violation of Supervised Release

Revocation

In Eighth Circuit, after revocation court may reim-
pose supervised release under §3583(h) for defendant
originally sentenced before statute’s effective date.
Defendant was first sentenced in 1990. He began serving
his term of supervised release in May 1995, had it revoked
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in October, and was sentenced to 14 months in prison
with an additional supervised release term of 22 months.
The district court did not specify whether it sentenced
defendant under 18 U.S.C. §3583(h), which authorized
the reimposition of supervised release after revocation,
effective Sept. 13, 1994, or under prior Eighth Circuit case
law that interpreted 18 U.S.C. § 3583 (e) to allow for reim-
position after revocation, see U.S. v. Schrader, 973 E2d 623
(8th Cir. 1992). Defendant challenged the new term of
supervised release on ex post facto grounds.

The appellate court upheld the sentence. “In this cir-
cuit, under the prior law, the district court could impose,
in addition to the term of imprisonment. . ., a new term
of supervised release, so long as the aggregate of the
two terms is less than or equal to the original term of
supervised release. . . . We conclude that a defendant is
not potentially subject to an increased penalty under
§3583(h) because, given our [earlier] interpretation of
§3583(e)(3) . . ., the maximum period of time that a
defendant’s freedom can be restrained upon revocation
of supervised release under the new law is either the
same as, or possibly less than, under the prior law. Be-
cause application of the new law does not result in an
increased penalty, there is no ex post facto violation.” The
court distinguished U.S. v. Beals, 87 E3d 854 (7th Cir.
1996), reasoning that the contrary holding was correct
for the Seventh Circuitbecauseithad previously held that
reimposition after revocation was not authorized under
§3583. Thus, in the Seventh Circuit, reimposition under
§3583(h) was an ex post facto violation because it retro-
actively increased a defendant’s potential penalty.

U.S. v. St. John, 92 E3d 761, 765-67 (8th Cir. 1996).

See Outline at VI1.B.1

Determining the Sentence

“Safety Valve” Provision

Ninth Circuit holds that information “provided to the
Government” includes information provided to a dif-
ferent prosecutor in another case. Defendant pled
guilty to a marijuana offense that occurred in 1994. He
claimed that he qualified under 18 U.S.C. § 3553(f), USSG
§5C1.2, for sentencing below the mandatory minimum.
However, there was evidence that defendant committed a
similar offense in 1993, which he had not disclosed, and
the government claimed that he therefore did not meet
subsection (5)’s requirement to truthfully provide to the
Government all information concerning the offense and
related offenses. Defendant’s sentencing was postponed
twice, and before he was sentenced he pled guilty to and
admitted his involvement in the 1993 offense, and the
prosecutor in that case recommended a reduction under
§5C1.2. At the sentencing for the 1994 offense, defendant
argued that, by providing information to the prosecutor
in the 1993 case he satisfied subsection (5). The district
court denied the reduction and defendant appealed.

The appellate court remanded, first finding that the
district court erred by not providing reasons for the denial
at the final sentencing hearing. “[S]lection 3553(f) states
that the court shall depart from the mandatory minimum
sentence if it finds ‘at sentencing that the defendant
meets all five criteria. 18 U.S.C. §3553(f) (emphasis
added); see also U.S.S.G. §5C1.2. The district court thus
must provide reasons for agreeing or refusing to apply
section 5C1.2 at the time of sentencing.”

The court then concluded that defendant satisfied
subsection (5) when he was debriefed by the assistant
U.S. attorney (AUSA) in the 1993 case. “A defendant need
not disclose information to any particular government
agent to be eligible for relief under section 5C1.2. ‘The
prosecutor’s office is an entity,’ and knowledge attributed
to one prosecutorisattributable to othersaswell....Thus,
the fact that AUSA Torres-Reyes, the prosecutor in this
case, was not present when AUSA Coughlin debriefed
Real-Hernandezin the 1993 incidentis notrelevant to the
question whether Real-Hernandez provided information
to the ‘government.”” The court also rejected the
government’s argument that the 1993 case debriefing
should not trigger the safety valve because it “was a totally
separate case and was only relevant to show [defendant]
had not been truthful” when he told government agents
inthe 1994 case thathe did not know anything. “The plain
language of section 5C1.2(5) allows any provision of
information in any context to suffice, so long as the
defendant is truthful and complete.”

U.S. v. Real-Hernandez, 90 E3d 356, 361 (9th Cir. 1996).

See Outline at V.E2

Fourth Circuit holds that government violated plea
agreement by arguing against safety valve reduction
after it failed to debrief defendant as promised. In its
plea agreement with defendant, the government agreed
that he would be debriefed by government agents. The
debriefing never occurred, however, and defendant
eventually submitted a proffer letter to the government
attempting to explain his involvement in and knowledge
of the offense. Defendant argued at sentencing that, in
the absence of the promised debriefing, the letter enti-
tled him to the safety valve reduction under §3553(f);
§5C1.2. The government argued against the reduction,
saying it could not verify the information defendant had
provided. The district court, without finding whether
defendant was telling the truth, determined that there
was not enough information to conclude that he was and
sentenced him to the statutory minimum.

The appellate court remanded. “[W]e have recognized
that the burden rests on the defendant to prove that the
prerequisites for application of the safety valve provision,
including truthful disclosure, have been met. . . . De-
briefing by the Government plays an important role in
permitting a defendant to comply with the disclosure
requirement of the safety valve provision and in convinc-
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ing the Government of the fullness and completeness of a
defendant’s disclosure, thereby encouraging a favorable
recommendation. . .. [W]hen the Government promises
in a plea agreement to debrief a defendant, it may not
thereafter simply refuse to do so and then, having de-
prived the defendant of his best opportunity for attempt-
ing to obtain this favorable treatment, argue that the
defendant is not entitled to sentencing under the safety
valve provision. . . . On remand, the Government shall
comply with the plea agreement by debriefing Beltran-
Ortiz prior to resentencing. The district court shall then
determine whether Beltran-Ortiz has met the require-
ments of 18 U.S.C.A. §3553(f).”
U.S. v. Beltran-Ortiz, 91 E3d 665, 669 & n.4 (4th Cir.
1996).
See Outlineat V.E2

Supervised Release

Ninth Circuit holds that when retroactive application
of guideline amendment reduces prison term to less
than time already served, term of supervised release
begins on date defendant should have been released.
“Appellants in these consolidated cases were each con-
victed for growing marijuana in violation of 21 U.S.C.
§841(a) and sentenced to a term of imprisonment plus a
statutory three years of supervised release. In November,
1995, each received a reduction in his custodial sentence
by reason of a retroactive amendment to the sentencing
guidelines which affected the manner of calculating the
quantity of marijuana for sentencing purposes. Each had
already spent more time in prison than required by the
modified sentence.”

“The government nonetheless used each prisoner’s
actual release date as the starting date for measuring
the duration of the three years of supervised release. Ap-
pellants . . . ask[ed] the court to set the starting times for
their terms of supervised release on the dates their im-
prisonments should have ended under the new sen-
tences. The district court, after reviewing the stated pur-
poses of both custody and supervised release, agreed
with the government that supervised release must be
measured from the actual release dates.”

The appellate court reversed, concluding that, “while
the statutory scheme is not crystal clear, the supervised
release portion of the sentence begins on the date a
prisoner’s term of imprisonment expires, whether or not
heisreleased on thatdate. The appellants’ terms of super-
vised release began on the dates appellants should have
been released, rather than on the dates of their actual
release.” The applicable statutes state that a supervised
release term “commences on the day the person is re-
leased from imprisonment,” 18 U.S.C. § 3624 (e), and that
“la] prisoner shall be released . . . on the date of the
expiration of the prisoner’s term of imprisonment,”
§3624(a). “Neither direct nor circumstantial evidence of
legislative intent concerning the narrow question pre-

sented by this appeal is present. We know only that the
revised sentencing guideline wasintended to apply retro-
actively, and was intended to have the remedial effect of
reducing sentencesimposed under an earlier, more puni-
tive sentencing formula. In a somewhat similar situation,
this court contemplated a problem of clarifying when a
period of supervised release was to begin. See U.S. v.
Montenegro-Rojo, 908 E2d 425, 431 fn. 8 (9th Cir. 1990)
(stating that, in fairness, the extra timein prison should be
counted towards the year of supervised release).”

“We hold that in view of the language of 18 U.S.C.
§3624(a), and because of the obvious purpose ofleniency
in applying the revised sentencing guidelines retroac-
tively, we must follow the lead of this court in Monfenegro-
Rojo. We limit our holding to the unusual facts of this
case, where there has been a retroactive amendment to
the guidelines.”

U.S. v. Blake, 88 E3d 824, 825-26 (9th Cir. 1996). But cf.
U.S. v. Douglas, 88 E3d 533, 534 (8th Cir. 1996) (per cu-
riam) (although clarifying guideline amendmentreduced
defendant’s sentence to less than time served, rejecting
claim that excess time defendant spent in prison should
be credited against his term of supervised release).

See Outline generally at V.C

Adjustments

Vulnerable Victim

Eighth Circuit declines to apply 1995 amendment that
removed “target” language. Application Note 1 of §3A1.1
formerly stated that the adjustment applied “where an
unusually vulnerable victim is made a target” of the of-
fense. Some circuits, including the Eighth, read that lan-
guage to require that a defendant intentionally targeted
the victim because of a particular vulnerability. However,
the commentary wasrevised in 1995 by the removal of the
target language “to clarify application with respect to this
issue.” USSG App. C, Amend. 521, at 430 (Nov. 1995). The
revised note now states that the enhancement applies “to
offenses involving an unusually vulnerable victim in
which the defendant knows or should have known of the
victim’s unusual vulnerability.” USSG §3A1.1(b), com-
ment. n.2 (Nov. 1995). The court had to determine
whether it could apply the amended commentary to
defendants who were sentenced before Nov. 1995.

“[N]otwithstanding the Sentencing Commission’s de-
scription of Amendment 521 as a ‘clarification,” we hold
that applying the new language set forth in U.S.S.G.
§3A1.1 comment. (n.2) (Nov. 1995), as opposed to the
language set forth in U.S.S.G. §3A1.1 comment. (n.1)
(Nov. 1994), would in this case violate the Constitution’s
prohibition against ex post facto laws because: the appli-
cation would be retrospective; it would, if anything, in-
crease defendants’ sentences; it would not merely involve
a procedural change; and it would not be offset by other
ameliorative provisions. ”

Guideline Sentencing Update, vol. 9, no. 1, March 10, 1997 ¢ a publication of the Federal Judicial Center 3



The court then concluded that there was no evidence
to support a finding that defendants, who had defrauded
couples seeking to adopt children, targeted any of the
couples because of their desire to adopt or because of the
infertility problems of some of the victims. In any event,
the court also held that the defrauded couples’ “strong
desire to adopt” is not “the type of particular susceptibil-
ity contemplated by § 3A1.1,” and defendants should not
have received the enhancement.

U.S. v. Stover, 93 E3d 1379, 1384-88 (8th Cir. 1996).

See OutlineatI11.A.1.a and d

Departures

Mitigating Circumstances

Ninth Circuit holds that sentencing entrapment may
warrant reducing amount of drugs used to determine
whether mandatory minimum applies. Defendant was
convicted of conspiracy to distribute cocaine and posses-
sion of cocaine with intent to distribute. “At the sentenc-
ing hearing, the court found that sentencing entrapment
had occurred, and the government did not oppose a
downward departure from the applicable sentencing
guideline range based upon sentencing entrapment. The
district court attributed one kilogram of cocaine to
Castaneda and imposed the five year statutory minimum
sentence pursuant to 21 U.S.C. §841(b)(1)(B)(ii). The
court said thatitlacked discretion to sentence Castaneda

Guideline Sentencing Update, vol. 9, no. 1, Mar. 10, 1997
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to a term below the statutory minimum. Castaneda
timely appealed.”

The appellate court remanded, reasoning that district
courts determine the quantity of drugs attributable to a
defendant, including amounts for purposes of establish-
ing whether a mandatory minimum sentence applies. “If
a defendant proves that sentencing entrapment has oc-
curred, there is no sound reason that the government'’s
wrongful conduct should be protected by a statutory
minimum based upon an amount of drugs higher than a
defendant was predisposed to buy or sell. . . . The district
court here did not think that it had the discretion to
reduce the amount of cocaine attributable to Castaneda
by the amount tainted by sentencing entrapment. Other-
wise, the court might have found, for example, that
Castaneda lacked the predisposition to sell 500 grams or
more of cocaine. Had the district court made such a
finding, it could have excluded more than 500 grams from
its finding of cocaine attributable to Castaneda. A finding
that less than 500 grams of cocaine were attributable to
Castaneda would result in no obligation to impose a
statutory minimum sentence.”

U.S. v. Castaneda, 94 F3d 592, 594-96 (9th Cir. 1996).
Seealso U.S. v. Montoya, 62 E3d 1, 3 (1st Cir. 1995) (courts’
authority to exclude drug amounts tainted by sentencing
entrapment “applies to statutory minimums as well as to
the guidelines”).

See OutlineatVI.C.4.c
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Determining the Sentence
Consecutive or Concurrent Sentences

Supreme Court holds that § 924(c) sentence cannot be
imposed to run concurrently with a state sentence.
Under 18 U.S.C. §924(c), the five-year mandatory sen-
tence for using a firearm during a drug trafficking offense
may not be imposed to “run concurrently with any other
term of imprisonment.” In U.S. v. Gonzalez, 65 E3d 814,
819-22 (10th Cir. 1995), the Tenth Circuit held that a
§924(c) sentence “may run concurrently with a previ-
ously imposed state sentence that a defendant has al-
ready begun to serve” (emphasis in original). After review-
ing the legislative history and the purpose of §924(c), the
court ultimately concluded that “the phrase ‘any other
offense’ encompasses only federal offenses” and that this
interpretation was consistent with USSG § 5G1.3(b). Cf.
U.S. v. Kiefer, 20 E3d 874, 876-77 (8th Cir. 1994) (if called
for under § 5G1.3(b), mandatory sentence under § 924 (e)
may be imposed to run concurrently with related state
sentence; distinguishing §924(c) because §924(e) does
not contain specific prohibition against concurrent sen-
tencing); U.S. v. Drake, 49 E3d 1438, 1440-41 (9th Cir.
1995) (following Kiefer).

The Supreme Court reversed, concluding that the text
of the statute was clear and the Tenth Circuit should not
have resorted to the legislative history. “The question we
face is whether the phrase ‘any other term of imprison-
ment’ ‘means what it says, or whether it should be limited
to some subset’ of prison sentences . . . —namely, only
federal sentences. Read naturally, the word ‘any’ has an
expansive meaning, thatis, ‘one or someindiscriminately
of whatever kind.’ . . . Congress did not add any language
limiting the breadth of that word, and so we must read
§924(c) as referring to all ‘term|[s] of imprisonment,” in-
cluding those imposed by state courts. ... Thereis no basis
in the text for limiting § 924(c) to federal sentences.”

“Given the straightforward statutory command, there
is no reason to resort to legislative history. . . . In sum, we
hold that the plain language of 18 U.S.C. § 924(c) forbids
a federal district court to direct that a term of imprison-
ment under that statute run concurrently with any other
term of imprisonment, whether state or federal. The stat-
ute does not, however, limit the court’s authority to order
that other federal sentences run concurrently with or
consecutively to other prison terms—state or federal—
under § 3584.”

U.S. v. Gonzalez, 117 S. Ct. 1032, 1035-38 (1997) (Stev-
ens and Breyer, JJ., dissenting).

See Outline at V.A.3

“Safety Valve” Provision

Ninth Circuit holds that court’s findings for safety valve
are not controlled by jury verdict. Defendant was con-
victed on heroin possession and importation charges. He
consistently denied that he knew the suitcase he had
been paid to carry contained heroin. The district court
believed him and, because defendant otherwise quali-
fied for the safety valve provision, 18 U.S.C. §3553(f);
USSG$§5C1.2, sentenced him below the mandatorymini-
mum. The government appealed, “arguing that the jury’s
guilty verdict precludes any notion that Sherpa truthfully
provided ‘all information’ he had concerning the offense
... [and] legally forecloses any possibility that Sherpa’s
consistent profession of ignorance (regarding the pres-
ence of drugs in the suitcase) was based in truth.”

Theappellate court affirmed. “Section 3553(f) requires
a determination by the judge, not the jury, as to the
satisfaction of the five underlying criteria. This is no
accident. The judge is privy to far more information
than the jury and is therefore in a much different pos-
ture to assess the case and determine whether the
defendant complies with §3553(f).” Although a judge
“cannot set aside a verdict just because he or she per-
sonally disagrees with a jury’s finding,” the judge “could
logically find that reasonable minds might differ on a
given point so as to preclude a judgment of acquittal,
but conclude that he or shewould have voted differently
had he or she been a juror. While the judge’s personal
disagreement has no impact on the jury’s finding of guilt,
we hold that such disagreement is properly considered
in the judge’s sentencing decision.”

The court also determined that U.S. v. Brady, 928 E2d
844 (9th Cir. 1991), which held that a sentencing judge
may notreconsider facts that were necessarily rejected by
a jury’s not guilty verdict, was effectively overturned by
Koon v. U.S.,116S. Ct. 2035 (1996). Koon emphasized “the
deference due the sentencingjudge” and that sentencing
factors should only be excluded from consideration by
the Sentencing Commission, not by the courts. “We
therefore acted beyond our authority . . . in Brady . . ..
Consistent with the language of § 3553 (f) and the different
roles involved when determining guiltand imposing sen-
tence, we hold that the safety valve requires a separate
judicial determination of compliance which need not be
consistent with a jury’s findings.”

U.S. v. Sherpa, 97 E3d 1239, 1243-45 (9th Cir. 1996), as
amended on denial of rehearing and rehearing en banc,—
E3d — (9th Cir. Mar. 5, 1997).

See Outlineat V.E2
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Tenth Circuit holds that in resentencing after
§3582(c)(2) motion for reduction of sentence, safety
valve provision may not be applied if original sentence
was imposed before effective date of §3553(f). After
defendant was sentenced in 1993 to a 60-month manda-
tory minimum sentence for marijuana offenses, Amend-
ment 516 (effective Nov. 1, 1995) changed the method
for determining the weight of marijuana plants for pur-
poses of sentencing under § 2D1.1(c). The amendment
was maderetroactive, see§ 1B1.10(c), and defendant filed
a motion for reduction of sentence under 18 U.S.C.
§3582(c)(2). He was still subject to the mandatory mini-
mum term, but argued that he qualified for the safety
valve exception to the mandatory minimum, 18 U.S.C.
§3553(f); USSG § 5C1.2, and should be sentenced within
the amended guideline range of 18-24 months. The dis-
trict court held that § 3553(f), which did not take effect
until Sept. 23, 1994, could not be applied retroactively to
defendant’s 1993 sentence and thus the 60-month sen-
tence would stand.

The appellate court agreed that “the safety valve excep-
tion applies to all sentences imposed on or after Septem-
ber 23,1994, ... and itis notretroactive. . .. We agree with
Mr. Torres thatwhenweremand a case to the district court
with instructions to vacate the sentence and resentence
the defendant, ‘the district court [is] governed by the
guidelines in effect at the time of resentence’ . . .. But that
is not the situation Mr. Torres is in. There has been no
vacation of his sentence nor any order for resentencing.
... Rather, he seeks relief pursuant to § 3582(c)(2), which
is a different animal.”

Under that section, a defendant’s “eligibility for a re-
duction in sentence is ‘inexorably tied’” to USSG
§ 1B1.10, which states in Application Note 2: “In deter-
mining the amended guideline range under subsection
(b), the court shall substitute only the amendments list-
ed in subsection (c) for the corresponding guideline
provisions that were applied when the defendant was
sentenced. All other guideline application decisions
remain unaffected.” (Emphasis added by court.) “The
safety valve exception is specifically excluded from ret-
roactive application by §1B1.10, and Mr. Torres cannot
evade the plain language and effect of this section by
characterizing his §3582(c)(2) motion as requiring de
novo resentencing.”

U.S. v. Torres, 99 E3d 360, 362—63 (10th Cir. 1996). Cf.
U.S. v. Polanco, 53 E3d 893, 898-99 (8th Cir. 1995) (after
vacating sentence for improperly departing from man-
datory minimum absent §3553(e) motion from govern-
ment, directing district court to consider §3553(f) when
resentencing on remand).

See OutlineatV.E1

Sentencing Procedure

Second Circuit uses supervisory authority to require
that defendants be given opportunity to have counsel
present at debriefing related to substantial assistance
reduction. Defendant pled guilty to one racketeering
count. He signed an agreement to cooperate with the
government which, in return, agreed to file a §5K1.1
motion for downward departure if it determined that
defendant provided substantial assistance. After
debriefing defendant, the government did file the mo-
tion, but disparaged defendant’s assistance as reluctant
and less than candid. Relying on the government’s char-
acterization, the district court declined to depart more
than three months from the guideline minimum of 63
months.

Atthesentencing hearing, defense counsel objected to
the prosecutor’s comments and the sentence, complain-
ing that the prosecutor did not notify her when the de-
briefing sessions were to occur and that she could have
helped her client cooperate more fully. “[ T]he prosecutor
stated that her failure to give notice to defendant’s lawyer
was routine, adding that every witness or potential wit-
ness in the case was debriefed without counsel being
present because that was ‘standard practice’ in the East-
ern District prosecutor’s office. The sentencing court
found the practice unremarkable” and rejected defense
counsel’s argument. On appeal defendant contended
that the Sixth Amendment entitled him to the assistance
of counsel during his debriefing.

The appellate court “d[id] not reach or decide
appellant’s constitutional argument,” instead concluding
that “the government’s standard practice in this district
of conducting debriefing interviews outside the presence
of counsel is inconsistent, in our view, with the fair ad-
ministration of criminal justice. Consequently, we exer-
cise our supervisory authority to bring it to an end, and
vacate the judgment in the instant case and remand for
resentencing.” The court reasoned that “[t]he special na-
ture of a §5K1.1 motion demonstrates that the govern-
ment debriefing interview is crucial to a cooperating
witness. To send a defendant into this perilous setting
without his attorney is, we think, inconsistent with the
fair administration of justice.”

The court explained that “[d]efendant and his counsel
should be given reasonable notice of the time and place
of the scheduled debriefing so that counsel might be
present. A cooperating witness'’s failure to be accompa-
nied by counsel at debriefing may later be construed as a
waiver, providing defendant and counsel have had notice
so that the consequences of counsel’s failure to attend
could be explained to defendant. . . . Alternatively, waiver
can be set forth expressly in the cooperation agreement.”

U.S. v. Ming He, 94 E3d 782, 785-94 (2d Cir. 1996).

See Outline generally at IX.C
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Departures

Mitigating Circumstances

Fourth Circuit rejects downward departure, sets forth
five-step analysis for departure decision. Defendant was
convicted on conspiracy and perjury charges. The district
court departed downward five offense levels based “on
the confluence of six factors”: (1) defendant was “a highly
decorated Vietnam War veteran [with] an unblemished
record of 20 years of service . . . in the military and in the
Secret Service; (2) he had anine-year-old son with neuro-
logical problems who was in need of special supervision,
and his wife’s mental health was fragile; (3) he is recover-
ing from an alcohol abuse problem and requires counsel-
ing; (4) his offense was not relatively serious because his
scheme to defraud did not involve ‘real fraud’; (5) his
imprisonment would be ‘more onerous’ because law
enforcement officers ‘suffer disproportionate problems
when they are incarcerated’; and (6) his status as a con-
victed felon—which prohibits him, an experienced fire-
arms handler and instructor, from ever touching a fire-
arm again and from voting for the rest of his life—consti-
tutes sufficient punishment when coupled with his sen-
tence of probation.”

The appellate court, guided by Koon v. U.S., 116 S. Ct.
2035 (1996), first “prescribe[d] the following analysis for
sentencing courts to follow when deciding whether to
depart, and we clarify the standards for review of depar-
ture decisions:

“1. The district court must first determine the circum-
stances and consequences of the offense of conviction.
This is a factual inquiry which is reviewed only for clear
€error.

“2.The district court must then decide whether any of
the circumstances or consequences of the offense of
conviction appear ‘atypical,” such that they potentially
take the case out of the applicable guideline’s heartland.
... Unlike the other steps in this analysis, a district court’s
identification of factors for potential consideration is
purely analytical and, therefore, is never subject to appel-
late review.

“3....[T]he district court must identify each [atypical
factor] according to the Guidelines’ classifications as a
‘forbidden,” ‘encouraged,” ‘discouraged,” or ‘unmen-
tioned’ basis for departure. Because a court’s classifica-
tion of potential bases for departure is a matter of guide-
line interpretation, we review such rulings de novoin the
context of our ultimate review for abuse of discretion. . ..
And ‘[a] district court by definition abuses its discretion
when it makes an error of law.’ . . . A factor classified as
‘forbidden’ ... cannever provide a basis for departure and
its consideration ends at this step. . ..

“4....‘Encouraged’ factors. .. are usually appropriate
bases for departure. But such factors may not be relied
upon if already adequately taken into account by the

applicable guideline, and that legal analysis involves in-
terpreting the applicable guideline, which we review de
novo to determine whether the district court abused its
discretion....Conversely, ‘discouraged’ factors...are ‘“not
ordinarily relevant,” but may be relied upon as bases for
departure ‘“in exceptional cases”. . .. When the determi-
nation of whether a factor is present to an exceptional
degree amounts merely to an evaluation of a showing’s
adequacy, it becomes a legal question, and our review is
de novoto determine whether the district court abused its
discretion. Finally,...‘unmentioned’ factors... mayjustify
a departure where the ‘structure and theory of both rel-
evant individual guidelines and the Guidelines taken as a
whole’ indicate that they take a case out of the applicable
guideline’sheartland....Theinterpretation of whether the
Guidelines’ structure and theory allow for a departure is,
again, a legal question subject to de novo review to deter-
mine whether the district court abused its discretion.

“5. As the last step, the district court must consider
whether circumstances and consequences appropriately
classified and considered take the case out of the appli-
cable guideline’s heartland and whether a departure. . . is
therefore warranted. Because this step requires the sen-
tencing court to ‘make a refined assessment of the many
facts bearing on the outcome, informed by its vantage
point and day-to-day experience in criminal sentencing’
and its comparison of the case with other Guidelines
cases, this part of the departure analysis ‘embodies the
traditional exercise of discretion by [the] sentencing
court....Whilewe review thisultimate departure decision
for abuse of discretion, . . . if the district court bases its
departure decision on a factual determination, our re-
view of that underlying determination is for clear error.
And if the court’s departure is based on a misinterpreta-
tion of the Guidelines, our review of that underlying rul-
ingis de novo.”

The court then reversed, finding that none of the fac-
tors justified a departure under the foregoing analysis.
Defendant’s service record and his family responsibilities
are “discouraged” factors under the Guidelines, see
§§5H1.6 and 5H1.11, and “the record does not indicate
that these factors are present to an ‘exceptional’ degree.”
Defendant’s alcohol problem is a “forbidden” basis for
departure, so it was “legal error and per se an abuse of
discretion for the district court to have relied on this
factor.” The last three factors “are all ‘unmentioned’ fac-
tors. We conclude, however, that none of these factors
warranted the district court’s downward departure in this
case because a departure based on the first two reasons is
inconsistent with the structure and theory of the relevant
guidelines . . . and the third factor is not present to an
exceptional degree.”

U.S. v. Rybicki, 96 E3d 754, 757-59 (4th Cir. 1996).

See OutlineatVI.C.1.a, h, 2.c, 3, and 5.b
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Second Circuit affirms downward departure based
on combination of physical impairment and “good
works.” Based on defendant’s health problems and “good
acts,” the district court departed from offense level 20 to
level 10 and imposed a sentence of three years’ probation,
six months of home confinement, and 500 hours of com-
munity service. The government appealed the departure.

Following the Koon standard of abuse of discretion for
review of departures, the appellate court affirmed. The
court recognized that physical problems, §5H1.4, and
“good works,” § 5H1.11, are “not ordinarily relevant” to
departure decisions. “In extraordinary cases, however,
thedistrict court may downwardly depart when anumber
of factors that, when considered individually, would not
permit a downward departure, combine to create a situa-
tion that ‘differs significantly from the “heartland” cases
covered by the guidelines.” U.S.S.G. § 5K2.0 cmt.”

The court agreed that defendant’s case “differed sig-
nificantly from the heartland of guideline cases. Rioux
had a kidney transplant over 20 years ago, and his new
kidney is diseased. Although his kidney function remains
stable, he must receive regular blood tests and prescrip-
tion medicines. As a complication of the kidney medica-
tions, Rioux contracted a bone disease requiring a double
hip replacement. Although the replacement was success-
ful, it does require monitoring. While many of Rioux’s
public acts of charity are not worthy of commendation,
he unquestionably has participated to a large degree in
legitimate fund raising efforts. . . . It was not an abuse of
discretion for the district court to conclude that, in com-
bination, Rioux’s medical condition and charitable and
civic good deeds warranted a downward departure.”

U.S. v. Rioux, 97 E3d 648, 663 (2d Cir. 1996).

See OutlineatVI.C.1.a and d

To all readers of Guideline Sentencing Update and
Guideline Sentencing: An Outline:

Thereis an error in the February 1997 edition of Guide-
line Sentencing: An Outline of Appellate Case Law on
Selected Issues, which was distributed throughout the
courts in March. Please delete the note on p. 47 at the
beginning of section I1.C that refers to a 1995 amend-
ment to §2D1.1(b)(1). That proposed change did not
go into effect.

Also note:

Haveyoureceived acopyofthe Center’sreport The U.S.
Sentencing Guidelines: Results of the Federal Judicial
Center’s 1996 Survey? In March, copies were sent to all
appeals court and district courtjudges, all chief proba-
tion officers, and all Sentencing Commission commis-
sioners. If you have not received a copy, please fax a
request to the Center's Information Services Office at
202-273-4025.
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Criminal History

Career Offender Provision

Supreme Court resolves circuit split, holds that “maxi-
mum term authorized” for career offender guideline
calculation includes statutory enhancements. In 28
U.S.C.§994(h), the Sentencing Commission was directed
to “assure that the guidelines specify a sentence to a term
of imprisonment at or near the maximum term autho-
rized” for a career offender. Amendment 506 (Nov. 1,1994)
redefined USSG §4B1.1’s “Offense Statutory Maximum”
as “not including any increase in that maximum term
under a sentencing enhancement provision that applies
because of the defendant’s prior criminal record.” The
appellate courts split on whether Amendment 506 con-
flicted with the mandate of §994(h) or was a reasonable
interpretation of the statute. See Outline at IV.B.3.

The Supreme Court has now resolved the split by
“conclud[ing] that the Commission’s interpretation is in-
consistent with §994(h)’s plain language, and . . . that
‘maximum term authorized’ must be read to include all
applicable statutory sentencing enhancements.” Reject-
ing arguments that §994(h) was ambiguous, the Court
found “that the word ‘maximum’ most naturally connotes
the ‘greatest quantity or value attainable in a given case.””
Furthermore, “the phrase ‘term authorized’ refers not to
the period of incarceration specified by the Guidelines,
but to that permitted by the applicable sentencing stat-
utes. Accordingly, the phrase ‘maximum term autho-
rized’ should be construed as requiring the ‘highest’ or
‘greatest’ sentence allowed by statute. ... Where Congress
has enacted a base penalty for first-time offenders or
nonqualifying repeat offenders, and an enhanced pen-
alty for qualifying repeat offenders, the ‘maximum term
authorized’ for the qualifying repeat offenders is the en-
hanced, not the base, term.”

U.S.v.LaBonte, 117 S. Ct. 1673,1675-78 (1997) (Breyer,
Stevens, and Ginsburg, JJ., dissenting).

See Outline at IV.B.3

Departures

Extent of Departure

Seventh and Ninth Circuits differ on whether they may
require use of analogies to Guidelines in setting extent of
departure after Koon. In the Seventh Circuit case, the
appellate court held that the district court chose an inap-
propriate analogy for an upward departure, and that
therefore the extent of the departure was unreasonable.
Inso doing, the courtalsoruled that Koonv. U.S.,116S. Ct.

2035 (1996), did not remove the circuit’s requirement to
explain the extent of a departure by analogy to the Guide-
lines. “(Iln computing the degree of an upward departure,
the district court is ‘required to articulate the specific
factors justifying the extent of [the] departure and to
adjust the defendant’s sentence by utilizing an incremen-
tal process that quantifies the impact of the factors con-
sidered by the court on the . . . sentence.”

“We do not read Koon to require that we abdicate our
reviewing authority over the magnitude of a departure
chosen by the district court. As noted at the outset, our
authority to review the district judge’s departure decision
in Horton’s case stems from section 3742(e)-(f), which
provides for appellate review of the reasonableness of the
extent of any departure assigned by the district court, an
issue quite separate from the court’s decision whether to
depart at all. Although Koon changed the standard of
review with respect to the latter issue, . . . and adopted a
unitary abuse of discretion standard for the review of
departure decisions, . . . we do not believe that it sub-
verted our rationale for requiring a district court to ex-
plain its reasons for assigning a departure of a particular
magnitude in a manner that is susceptible to rational
review. ... Because this requirement does not deprive the
district judge of the deference to which he is due, we do
not believe it to be inconsistent with Koon.”

U.S.v.Horton, 98 E3d 313, 319 (7th Cir. 1996) (Evans, J.,
dissenting). See also U.S. v. Barajas-Nunez, 91 E3d 826,
834 (6th Cir. 1996) (“Although Koon has changed the
standard of review to an abuse of discretion standard, the
rationale for requiring an explanation of reasons for de-
parture and the extent thereof still remains.”).

The Ninth Circuit, on the other hand, decided en banc
that Koon effectively overruled its earlier holding that the
extent of departure must be determined by reference to
“the structure, standards and policies” of the Guidelines
and “be based upon objective criteria drawn from the
Sentencing Reform Act and the Guidelines,” and that
courts “should include a reasoned explanation of the
extent of the departure” with reference to these prin-
ciples. See U.S. v. Lira-Barraza, 941 E2d 745, 747-51 (9th
Cir. 1991) (en banc).

“In Lira-Barraza, we relied heavily on the Seventh
Circuit’s decision in U.S. v. Ferra, 900 E2d 1057 (7th Cir.
1990), ... as support for the proposition that the extent of
anupward departure requiresa comparison to analogous
Guideline provisions. . . . In light of Koon, we now reject
such amechanisticapproach to determiningwhether the
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extent of a district court’s departure was unreasonable,
and hold that where, as here, a district court sets out
findings justifying the magnitude ofits decision to depart
and extent of departure from the Guidelines, and that
explanation cannot be said to be unreasonable, the sen-
tence imposed must be affirmed. . . . As the Supreme
Court has repeatedly noted, ‘it is not the role of an appel-
late court to substitute its judgment for that of the sen-
tencing court as to the appropriateness of a particular
sentence.’ . . . Because the extent of the district court’s
departure was not unreasonable, we find no abuse of
discretion in the sentence imposed.” The court did note
that “[a]n analysis and explanation by analogy, per Lira-
Barraza, may still be a useful way for the district court to
determine and explain the extent of departure, but it is
not essential.”

U.S. v. Sablan, 114 E3d 913, 916-19 & n.10 (9th Cir.
1997) (en banc) (five judges dissenting), rev’g 90 E3d 362.
See also U.S. v. Hardy, 99 E3d 1242, 1253 (1st Cir. 1996)
(affirming upward departure: “A sentencing court is not
required to ‘dissect its departure decision, explaining in
mathematical or pseudo-mathematical terms each mi-
croscopic choice made.’ . .. Similarly, the reasonableness
vel non of the degree of departure need ‘not [] be deter-
mined by rigid adherence to a particular mechanistic
formula, but by an evaluation of “the overall aggregate of
known circumstances.”’”).

See Outline at VI.D and X.A.1

Mitigating Circumstances

First Circuit holds that third-party job loss cannot be
categorically excluded as potential basis for departure.
Defendants, owners of a small business, were convicted of
tax evasion. The district court denied their request for a
downward departure on the claim that “twelve innocent
employees will lose their jobs and suffer severe hardship”
if defendants are imprisoned. The court agreed that the
business would fail and the employees would lose their
jobs, but concluded that, as a matter of law, the Sentenc-
ing Commission had considered the possible failure of a
small business and its effect on employees. On defen-
dants’ appeal, the government argued that departure is
precluded by §5H1.2, which states that “vocational skills
are not ordinarily relevant” in a departure decision.

The appellate court, following Koon v. U.S., 116 S. Ct.
2035 (1996), reversed. “It is clear that the Guidelines do
notexplicitlylist the factor atissue here amongthe forbid-
den or the discouraged factors. The question is whether
the Commission’s ‘vocational skills’ comment implicitly
discourages consideration of job loss to innocent em-
ployees. We note first that ‘vocational skills’ themselves
are not a forbidden factor, but a discouraged factor. . . .
Therefore, even if the present case merely concerned
vocational skills, a per se approach would be inappropri-
ate and the district court would still have to consider

whether the case was in some way ‘different from the
ordinary case where the factor is present.” Koon, ...116S.
Ct. at 2045.”

“We do not agree with the Government’s contention
that the loss of employment to innocent employees nec-
essarily falls within the term ‘vocational skills.” That a
defendant may have vocational skills of great value or
rarity does not necessarily tell one whether incarceration
of that defendant will entail job loss to others totally
uninvolved in the defendant’s crimes. Vocational skills
may or may not be related to job loss to others.”

The court found support in Koon for its “belief that
courts should be careful not to construe the categories
covered by the Guidelines’ factors too broadly.” In Koon,
“the Supreme Court recognized that while ‘socio-eco-
nomic status’ of the defendant is an impermissible
ground for departure and ‘a defendant’s career may relate
to his or her socio-economic status, . . . the link is not so
close as to justify categorical exclusion of the effect of
conviction on a career. Although an impermissible factor
need not be invoked by name to be rejected, socio-eco-
nomicstatusandjoblossarenotthe semantic or practical
equivalents of each other.”... 116 S. Ct. at 2051.”

“As Koon holds that job loss by the defendant resulting
from his incarceration cannot be categorically excluded
from consideration, we think it follows that job loss to
innocent employees resulting from incarceration of a
defendant may not be categorically excluded from con-
sideration. ... To add a judicial gloss equating job loss by
innocent third parties with ‘vocational skills’ is to run
headlong into the problem of judicial trespass on legisla-
tive prerogative against which the Supreme Courtwarned
in Koon. We do not travel this path.”

The court stressed that “[tlhe mere fact that innocent
others will themselves be disadvantaged by the defen-
dants’ imprisonment is not alone enough to take a case
out of the heartland. These issues are matters of degree,
involving qualitative and quantitative judgments” that
mustbe made by the district court. “[W]e decide only that
there is no categorical barrier to the district court’s con-
sideration of a departure—not that a departure would be
proper on these facts.”

U.S. v. Olbres, 99 E3d 28, 32-36 & n.12 (1st Cir. 1996).

See Outlineat VI.C.1.e and X.A.1

Determining the Sentence

“Safety Valve” Provision

Tenth Circuit holds that burden is on defendants to
show weapon was not possessed “in connection with
the offense,” §5C1.2(2); Tenth and D.C. Circuits differ
on whether a defendant can be held responsible for a
codefendant’s possession. In the Tenth Circuit, three de-
fendants were arrested while carrying marijuana in duffel
bags from a marijuana patch to their vehicles parked 200
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to 300 yards away. A rifle was found in the vehicle belong-
ing to one defendant, who claimed the rifle was only for
protection against snakes. All defendants argued that the
firearm was not possessed “in connection with the of-
fense” within the meaning of USSG §5C1.2(2), 18 U.S.C.
§3553(f)(2). Section 5C1.2 does not define “possess” or
“in connection with,” so the district court looked to
§2D1.1(b)(1) and found it was not “clearly improbable
that the weapon was possessed in connection with the
offense conduct of conviction.” The court thus held that
defendants were ineligible for sentencing below the five-
year statutory minimum.

The appellate court affirmed the sentences. The dis-
trict court’s findings and the one defendant’s admission
that he had the gun for protection “establish[ed] proxim-
ity of the firearm to the offense,” and the court held that
“a firearm’s proximity and potential to facilitate the of-
fense is enough to prevent application of USSG
§5C1.2(2).” The court also rejected the other two defen-
dants’ claim that they should not be held accountable for
their codefendant’s possession of the weapon. “‘Offense’
for purposes of §5C1.2(2) includes ‘the offense of convic-
tion and all relevant conduct.” USSG §5C1.2 comment.
(n.3). The commentary in application note 4, read to-
gether with §1B1.3, simply acknowledges that individual
defendants are accountable for their own conduct and
that participants in joint criminal enterprises can be ac-
countable for the foreseeable acts of others that further
the joint activity. . . . Blackburn and Hilton knew of the
presence of the weapon Hallum brought to the marijuana
patch; thatitmight further their joint activity was reason-
ably foreseeable.”

U.S. v. Hallum, 103 E3d 87, 89-90 (10th Cir. 1996).

The defendant in the D.C. Circuit pled guilty to a drug
conspiracy charge. His brother pled guilty to that charge
and two other charges related to his possession of a fire-
armduringthelastofthefourdrugsalesin the conspiracy.
That sale occurred outside a restaurant and was handled
by defendant’s brother while he sat in his car, in which he
had a gun. Defendant remained inside the restaurant
during the entire transaction. Although he otherwise
qualified for the safety valve, the district court ruled that,
based on either coconspirator liability or constructive
possession, he had possessed a firearm in connection
with the offense in violation of §5C1.2(2).

The appellate court remanded, holding first that “co-
conspirator liability cannot establish possession under
the safety valve.” The court reasoned that “application
note four provides that, ‘[c]onsistent with §1B1.3 (Rel-
evant Conduct), the term “defendant,” as used in subdivi-
sion (2), limits the accountability of the defendant to his
own conductand conduct thathe aided or abetted, coun-

seled, commanded, induced, procured, or willfully
caused.’ ... This language parallels the wording of one of
the two principal provisions defining the scope of rel-
evant conduct. ... Notably absent from application note
four, however, is any mention of the other principal pro-
vision defining the scope of relevant conduct, which
holds defendants liable for ‘all reasonably foreseeable
acts and omissions of others in furtherance of the jointly
undertaken criminal activity.” Id. §1B1.3(a)(1)(B). Omis-
sion of this co-conspirator liability language, we think,
can hardly have been inadvertent. Its omission, more-
over, is consistent with the safety valve’s basic purpose:
to spare certain minor participants in drug trafficking
enterprises from mandatory minimum sentences when
imposition of the mandatory sentences would be dispro-
portionate to the defendants’ culpability. . . . Given the
great likelihood that at least one member of a drug dis-
tribution conspiracy will possess afirearm, ... incorporat-
ing co-conspirator liability into the safety valve’s weapon
possession element would render the safety valve virtu-
ally useless.”

The courtrecognized “the tension” between Note 4 and
“application note three’s broad definition of ‘offense,
which includes ‘all relevant conduct.” . . . Applying the
principle that the specific trumps the general, however,
we read application note four, which addresses only the
weapon possession element, as restricting the meaning
of application note three, which applies to several ele-
ments of the safety valve. Indeed, application note four
describes the weapon possession element’s use of the
term ‘defendant’ as ‘limiting’ defendants’ liability, . . . a
limitation that would have no function ifapplication note
three incorporated co-conspirator liability into the
weapon possession element. We also think it significant
that, by comparison to the provision enhancing drug
sentences for gun possession, which uses the passive
voice—requiring enhancement if a firearm ‘was pos-
sessed,” id. §2D1.1(b)(1)—and omits any reference to the
defendant, the safety valve speaks in the active voice,
requiring that ‘the defendant’ must do the possessing... . .
And most fundamentally, we think our interpretation of
the safety valve is faithful to its purpose.”

The court also held that the alternative ground of
constructive possession, while a possibly valid ground
to deny the safety valve, did not apply under the facts of
this case. “[Flinding a participant in a drug operation
constructively possessed someone else’s weapon re-
quires some additional evidence linking the participant
to the weapon—a link nowhere evident in the record
before us.”

In re Sealed Case, 105 E3d 1460, 1461-65 (D.C. Cir.
1997).

See Outline generally at V.F
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Sentencing of Organizations

Determining the Fine

Ninth Circuit holds that court could impose fine that
might jeopardize continued viability of organization.
Defendant (ELI) pled guilty to eight fraud counts. In addi-
tion to restitution of $322,442, the district court imposed
a fine of $1.5 million. The fine was a departure from the
sentencing guideline range of $6,425,013 to $9,178,590,
and was reached after an independent auditor analyzed
ELI's finances. ELI appealed, claiming that the fine would
jeopardize its continued viability and, pursuant to USSG
§8C3.3, alower fine should have been imposed.

The appellate court held that the fine was properly
imposed. In relevant part, §8C3.3(a) states that a court
“shall reduce the fine below that otherwise required... ., to
the extent that imposition of such fine would impair its
ability to make restitution to victims.” Subsection (b)
states that a court “may impose a fine below that other-
wise required. . . if the court finds that the organization is
not able and, even with the use of a reasonable install-
ment schedule, is not likely to become able to pay the
minimum fine required.” An unnumbered paragraph
adds that “the reduction under this subsection shall not
be more than necessary to avoid substantially jeopardiz-
ing the continued viability of the organization.”

The court held that §8C3.3 “does not prohibit a court
from imposing a fine that jeopardizes an organization’s
continued viability. It permits, but does not require, a
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court in such circumstances and in its discretion, to re-
duce the fine. The only time a reduction is mandated
under section 8C3.3 is if the fine imposed, without reduc-
tion, would impair the defendant’s ability to make restitu-
tion to victims. . . . Thus, even if the district court’s fine
would completely bankrupt ELI, neither section 8C3.3(a)
nor section 8C3.3(b) precluded the court from imposing
such afine solongas the fine did notimpair ELI’s ability to
make restitution. It did not. . .. [Thus], the plain language
of Guideline Section 8C3.3 did not require the district
court to further reduce ELI’s fine.”

The courtalsolooked at the guideline covering fines for
individuals. “Under Guideline Section 5E1.2(a), a court
must first determine if an individual defendant is finan-
cially able to pay any fine at all. If the defendant success-
fully demonstrates that he is unable to pay any fine, then
afine may be inappropriate. . . . Unlike Guideline Section
5E1.2, Guideline Sections 8C3.3 and 8C2.2, which apply to
organizational defendants such as ELI, do not require a
sentencing court to consider whether the defendant can
pay a fine, so long as the ability to pay restitution is not
impaired.” The court added that the district court prop-
erly considered the factors listed in 18 U.S.C. §3572 in
setting the fine, and thatnothingin that statute precluded
a fine that could jeopardize the company’s viability.

U.S. v. Eureka Lab., Inc., 103 E3d 908, 912-14 (9th Cir.
1996).

To be included in Outline at section VIII



Guideline Sentencing Update

a publication of the Federal Judicial Center ¢ available via Internet at http://www.fjc.gov ¢ vol. 9, no. 4, Sept. 30, 1997

Adjustments

Multiple Counts—Grouping

Ninth Circuit holds that drug conspiracy and money
laundering counts should be grouped. Defendant was
convicted of conspiracy to distribute drugs and money
laundering, and the evidence showed that the laundered
money came from the drug business. She appealed the
district court’srefusal to group the conspiracy and money
laundering counts for sentencing purposes. The appel-
late court reversed and remanded for resentencing.

“Section 3D1.2 permits grouping of closely related
counts. Subsection (b) permits grouping ‘(wlhen counts
involve the same victim and two or more acts or transac-
tions connected by acommon criminal objective or con-
stituting part of a common scheme or plan.”” The court
found that defendant’s “crimes satisfy the first require-
mentofsubsection (b) of §3D1.2.Victimless crimes, such
as those involved here, are treated as involving the same
victim ‘when the societal interests that are harmed are
closely related.” U.S.S.G. §3D1.2, Application Note 2.”

“The money laundering prohibition was adopted as
part of the Anti-Drug Abuse Act of 1986. . . . The societal
interests harmed by moneylaundering and drug traffick-
ing are closely related: Narcotics trafficking enables traf-
fickers to reap illicit financial gains and inflict the detri-
mental effects of narcotics use upon our society; money
laundering enables criminals to obtain the benefits of
income gained from illicit activities, particularly drug
trafficking and organized crime. See also Most Frequently
Asked Questions About the Sentencing Guidelines 20 (7th
ed. 1994) (‘[Blecause moneylaunderingis a type of statu-
tory offense that facilitates the completion of some other
underlying offense, itis conceptually appropriate to treat
amoney laundering offense as “closely intertwined” and
groupablewith theunderlyingoffense.). ... Groupingthe
crimes of conspiratorswho engage in both traffickingand
laundering merely implements the Sentencing Com-
mission’s direction to group closely related counts.” The
court disagreed with the Fifth and Eleventh Circuits,
which “have held that the societal interests implicated by
drug trafficking and money laundering are not closely
related because narcotics distribution ‘increas|es] law-
lessness and violence’ while ‘moneylaundering disperses
capital from lawfully operating economic institutions.’
U.S.v. Gallo, 927 E2d 815, 824 (5th Cir. 1991); see also U.S.
v. Harper, 972 E2d 321, 322 (11th Cir. 1992).”

The court also concluded that defendant’s offenses
“satisfy the second requirement of subsection (b) of

§3D1.2. Lopez’s acts of drug trafficking and money laun-
dering were connected by a common criminal objective.
Lopezlaundered money to conceal the conspiracy’s drug
trafficking and thus facilitated the accomplishment of
the conspiracy’s ultimate objective of obtaining the fi-
nancial benefits of drug trafficking.”

U.S.v.Lopez, 104 E3d 1149, 1150-51 (9th Cir. 1997) (per
curiam) (Fernandez, J., dissenting).

See Outline at I11.D.1

Departures
Mitigating Circumstances

Fourth Circuit rejects departing when §5G1.3 does not
give credit for previously discharged related sentence.
Defendant was convicted on a drug conspiracy charge in
1988. That conviction served as a predicate offense for a
CCE charge, to which he pled guilty in July 1992 after two
years of preindictment and pretrial negotiations and de-
lays. Defendant was still serving the related 1988 sen-
tence when he was convicted in 1992, but had finished it
by the time he was sentenced on the CCE conviction in
1994. Had the 1988 term still been undischarged, credit
for time served could have been given under §5G1.3(b) &
comment. (n.2). Finding that the Guidelines did not ad-
equately account for a related sentence’s being already
discharged, the district court departed downward to give
defendant credit for the time he had served.

The appellate court vacated the departure. “The Sen-
tencing Guidelines expressly permit district courts to give
sentencing credit only for terms of imprisonment
‘result[ing] from offense(s) thathave been fully taken into
account in the determination of the offense level for the
instant offense’ if the previous term of imprisonment is
‘undischarged.” U.S.S.G. §5G1.3. The Application Notes
and Background Statement to §5G1.3 similarly limit its
application to undischarged terms of imprisonment.
And, despite several amendments to the Sentencing
Guidelines, the Sentencing Commission has not altered
§5G1.3 to include credit for discharged sentences. . . .
[W]e conclude that the Sentencing Commission did not
leave unaddressed the question of whether a sentencing
judge can give credit for discharged sentences, but rather
consciously denied that authority.”

The court also rejected defendant’s claim that depar-
ture was warranted because the 22-month delay between
conviction and sentencing rendered §5G1.3 inap-
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plicable. “The Sentencing Guidelines . . . direct district
courts to determine credit for prior sentences at the time
of sentencing and provide no exceptions for cases in
which the defendant’s sentencing has been delayed.
Moreover, it was McHan who is principally responsible
for bringing about delays in his trial and sentencing by
engaging in proactive negotiation and sometimes dila-
tory litigation. At least where there is no indication that
the government intentionally delayed the defendant’s
processing for the purpose of rendering §5G1.3(c) inap-
plicable, we decline to undermine the Sentencing Guide-
lines’ general preference for repose and specific prefer-
ence for denying sentencing credit for previously dis-
charged sentences.”

U.S.v. McHan, 101 E3d 1027, 1040 (4th Cir. 1996) (Hall,
J.,dissenting). Contra U.S.v. Blackwell,49E3d 1232,1241-
42 (7th Cir. 1995) (onremand, district court may consider
departure because §5G1.3 does not cover situation where
related sentence was already discharged).

See Outlineat V.A.3

Eighth Circuit holds that §3553(e) motion has no
time limit and may be made by government in conjunc-
tion with defendant’s §3582(c)(2) motion. Defendant
received a §5K1.1 substantial assistance reduction at his
sentencing and, after another year of assistance, a further
reduction under Fed. R. Civ. P. 35(b) to a sentence of 131
months, a 55% reduction from the original guideline
minimum. Later, defendant moved for a sentence reduc-
tion under 18 U.S.C. §3582(c)(2), based on a retroactive
guideline amendment. The government urged the court
to grant the motion and reduce defendant’s sentence to
106 months, which would equal a 55% reduction from
the amended guideline minimum. Because this would
fall below the 120-month statutory minimum, the gov-
ernment also made a motion under §3553(e). The court
granted defendant’s motion, but concluded that the
government could not invoke §3553(e) in the context of
a§3582(c)(2) motion and reduced the sentence to the
120-month minimum.

The appellate court remanded for reconsideration.
“Section 3582(c)(2) does not itself authorize a reduction
below the statutoryminimum, ... butthebenefitaccruing
from a lowered sentencing range is independent of any
substantial-assistance considerations. In order that a
defendant may receive the full benefit of both a change
in sentencing range and the assistance the defendant
has previously rendered, we conclude that the govern-
ment may seek a section 3553(e) reduction below the
statutory minimum in conjunction with a section
3582(c)(2) reduction. Section 3553(e) contains no time
limitation foreclosing such a conclusion.”

U.S. v. Williams, 103 E3d 57, 58 (8th Cir. 1996) (per
curiam).

See Outline at 1.E and VI.E3

Violation of Supervised Release
Sentencing

Ninth Circuit holds that revocation sentence may be
reduced under §3582(c)(2) when already-served sen-
tence for underlying conviction could have been re-
duced by alater amendment. Defendant pled guilty to a
marijuana offense in 1991. After completing his 51-
month sentence in March 1995, he began serving his term
of supervised release. Three months later, defendant vio-
lated the conditions of his release and was sentenced to
seven months in prison. In November 1995, an amend-
mentto §2D1.1 changed the method of calculating quan-
tity for offenses involving marijuana plants. The amend-
ment was made retroactive and, if it could have been
applied to defendant, would have reduced his original
guideline range from 51-63 months to 27-33 months.
Defendant filed a motion pursuant to 18 U.S.C. §3582(c),
requesting that his sentence on the violation of release be
reduced to time served. The district court did so.

“The question presented is whether the district court
had discretion under section 3582(c)(2) to reduce
Etherton’s sentence pursuant to the revocation of super-
vised release.” Section 3582(c)(2) allows a court to
“modify a term of imprisonment . . . in the case of a
defendantwho hasbeensentenced to aterm ofimprison-
ment based on a sentencing range that has subsequently
been lowered by the Sentencing Commission.” The ap-
pellate court determined that this section could be ap-
plied toreduce the sentence for therelease violation. “The
seven months imprisonmentis not punishment foranew
substantive offense, rather ‘itis the original sentence that
is executed when the defendantis returned to prison after
aviolation of the terms of . . . supervised release.’ ... [W]e
interpret the statute’s directive that ‘the court may reduce
the term of imprisonment’ as extending to the entirety of
the original sentence, including terms of imprisonment
imposed upon revocation of supervised release.”

U.S. v. Etherton, 101 E3d 80, 81 (9th Cir. 1996) (Nelson,
J., dissenting). Cf. U.S. v. Trujeque, 100 E3d 869, 871 (10th
Cir. 1996) (remanded: because defendant’s sentence un-
der Fed. R. Crim. P. 11(e)(1)(C) was based on a valid plea
agreementand not “on asentencingrange thathas subse-
quently been lowered by the Sentencing Commission,”
§3582(c)(2) cannotbe applied and his motion to lower his
sentence should have been dismissed).

See Outline at I.E and VII.B.1

Offense Conduct

Relevant Conduct

Eighth Circuit holds defendants responsible for co-
caine shipment they were directly involved with de-
spite their claim that they expected to receive mari-
juana. Defendants agreed to accept deliveries of pack-
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ages containing marijuana for another person. After two
successful deliveries, a third package was intercepted
and, after a controlled delivery, defendants were arrested.
The third package contained cocaine rather than mari-
juana. Defendants pled guilty to conspiring to distribute
and possess with intent to distribute controlled sub-
stances. At sentencing, the district court held defendants
accountable for the cocaine shipment despite their
claims that they were expecting another marijuana ship-
ment and could not reasonably foresee that cocaine
would be in the package.

The appellate court affirmed, although it concluded
“that it would have been more fitting to assess the con-
spirators’ responsibility for the cocaine under Guideline
§1B1.3(a)(1)(A). Unlike paragraph (a)(1)(B), which the
district court utilized to hold [defendants] liable for the
‘acts and omissions of others,” paragraph (a)(1) (A) apper-
tains to conduct personally undertaken by the defendant
being sentenced.” Application Note 2 states that “the
defendant is accountable for all quantities of contraband
with which he was directly involved. . . . The requirement
of reasonable foreseeability applies only in respect to the
conduct (i.e., acts and omissions) of others under subsec-
tion (a)(1) (B). It does not apply to conduct that the defen-
dant personally undertakes . . . ; such conduct is ad-
dressed under subsection (a)(1)(A).”

“Mindful of these precepts, we have no difficulty in
determining that the district court correctly attributed
the 239.5 grams of cocaine to [defendants]. Through their
own actions, the two men aided, abetted, and wilfully
caused the conveyance . . . of at least three packages. . ..
Their convictions verify that they embarked upon this
behavior with therequisite criminal intentand with every
expectation of receiving some type of illegal drug to dis-
tribute. Accordingly, . . . they are accountable at sentenc-
ing for the full quantity of all illegal drugs located within
the parcels.”

U.S. v. Strange, 102 E3d 356, 359-61 (8th Cir. 1996).

See Outline at 11.A.2

Second Circuit requires “specific evidence” of
defendant’s involvement before counting drug
amounts from uncharged relevant conduct. Defendant
was convicted of drug charges after being caught at-
tempting to import heroin on a plane flight from Nigeria.
His sentence was first based on the 427.4 grams of heroin
contained in balloons he had swallowed. The district
court then found that defendant had made seven other
trips to Nigeria for the purpose of importing heroin, con-
cluded that it was reasonable to assume that the same
amount of heroin was involved in all eight trips, and used
the total of 3,419.2 grams as relevant conduct to set the
offense level. The appellate court remanded for resen-
tencing, holding that there must be “specific evidence—
e.g., drug records, admissions or live testimony—to cal-

culate drug quantities for sentencing purposes,” and that
no such evidence had been shown to support the extra
amounts of heroin.

On remand, the district court conducted a sentencing
hearing that produced extensive statistical evidence and
other information relating to quantities carried by heroin
swallowers from Nigeria who were arrested at JEK Airport
during the time defendant made his trips; plus, other
district judges were surveyed on their experiences with
heroin swallowers. The district court also relied on defen-
dant’s statements at the time of arrest and his demeanor
at trial and sentencing, concluding that the evidence
supported a finding that he was responsible for carrying
between 1,000 and 3,000 grams of heroin.

The appellate court vacated the sentence. Although
the preponderance ofevidence standard is generally used
for resolving disputed facts at sentencing, “we have ruled
that a more rigorous standard should be used in deter-
mining disputed aspects of relevant conduct where such
conduct, if proven, will significantly enhance a sentence.
See U.S. v. Gigante, 94 E3d 53, 56-57 (2d Cir. 1996). ... The
‘specific evidence’ we required [in the previous opinion]
to prove a relevant-conduct quantity of drugs for pur-
poses of enhancing a sentence must be evidence that
points specifically to a drug quantity for which the defen-
dant is responsible.” The court reasoned that “under the
Sentencing Guidelines, evidence tending to prove Tel-
evant conduct’ is not merely taken into consideration at
sentencing, it determines sentencing (subject only to de-
parture authority), and it does so at the same level of
severity as if the defendant had been convicted of the
relevant conduct. That circumstance prompted us to re-
quire ‘specific evidence’ of a ‘relevant conduct’ drug
quantity, and we adhere to that requirement.”

The “items of evidence [used by the district court] are
not ‘specific evidence’ of drug quantities carried by
Shonubi on his prior seven trips. . . . The DEA records
informed [the court] of what 117 other balloon swallow-
ers from Nigeriahad done during the same time period as
Shonubi’s eight trips. Those records of other defendants’
crimes arguably provided some basis for an estimate of
the quantities that were carried by Shonubi on his seven
prior trips, but they are not ‘specific evidence’ of the
quantities he carried.” Similarly, the other evidence “re-
lates to Shonubi specifically,” but does “not provide ‘spe-
cific evidence’ of the quantities carried on his prior seven
trips.” The court then ruled that, “[s]ince the Government
has now had two opportunities to present the required
‘specific evidence’ to the sentencing court, no further
opportunity is warranted, and the case must be re-
manded for imposition of a sentence based on the quan-
tity of drugs Shonubi carried on the night of his arrest.”

U.S. v. Shonubi, 103 E3d 1085, 1087-92 (2d Cir. 1997).

See Outlineat1.A.3,11.A.1 and B.4.d, and IX.B
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General Application Principles

Amendments

Eighth Circuit holds that sentencing court was bound
by original drug quantity finding when considering
whether to apply retroactive amendment. Defendant
and his son were arrested after federal agents discovered
110 marijuana plants on his property. In accordance with
aplea agreement, defendant was reindicted and charged
with manufacturing 73 marijuana plants; his son was
charged with manufacturing 37 plants. The government
and defendant stipulated that 73 plants were attributable
to defendant, the presentence report stated that defen-
dant was accountable for 73 plants, and the district court
sentenced him to 30 months on that basis. After Amend-
ment 516 to §2D1.1(c) retroactively changed the weight
equivalence of marijuana plants for sentencing purposes
from 1 kilogram to 100 grams, defendant filed motions to
have his sentence reconsidered pursuant to 18 U.S.C.
§3582(c)(2). The court denied the motions, stating in part
that defendant could have been held accountable for 110
plants, which would have resulted in a statutory manda-
tory minimum sentence of 60 months.

The appellate court remanded, concluding that “the
district court was bound by its previous determination
with respect to the number of marijuana plants that was
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relevant to Mr. Adams’s sentence. In the first place, al-
though the findingis perhaps not technically res judicata,
it is unusual, for efficiency reasons if no other, for trial
courts to revisit factual findings. In the second place, the
district courthad already made afinding that the seventy-
three plants for which Mr. Adams was going to be held
responsible ‘adequately reflect[ed] the seriousness of the
actual offense behavior,’ else the court could not have
approved the reduction in the charges against Mr. Adams
at all. See U.S.S.G. §6B1.2(a). In the third place, the sen-
tencing guidelines direct a district court in situations like
the present one to ‘consider the sentence that it would
have imposed had the amendment[] .. . been in effect’ at
the time of the original sentencing. See U.S.S.G.
§1B1.10(b). We think it implicit in this directive that the
district court is to leave all of its previous factual deci-
sions intact when deciding whether to apply a guideline
retroactively.”

U.S. v. Adams, 104 E3d 1028, 1030-31 (8th Cir. 1997).
See also U.S. v. Cothran, 106 F3d 1560, 1562—63 (11th Cir.
1997) (citing Adams, affirming district court’s refusal dur-
ing §3582(c)(2) hearing to reconsider number of mari-
juana plants that defendant had not contested at original
sentencing—“§3582(c)(2) and related sentencing guide-
lines do not contemplate a full de novo resentencing”).

See Outlineat 1.E
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Determining the Sentence

“Safety Valve” Provision

Third Circuit holds that defendant possessed firearm
during relevant conduct and thus cannot qualify for
safety valve. Defendant pled guilty to one count of pos-
session with intent to distribute over 50 grams of cocaine
base. He was arrested while selling crack on the street in
September 1994. The evidence indicated thatheregularly
sold drugs during the preceding year and, at least in May
and June of that year, purchased several guns in connec-
tion with his drug dealing. To qualify for the safety valve
reduction, a defendant cannot “possess a firearm . . . in
connection with the offense.” 18 U.S.C. §3553(f)(2);
USSG §5C1.2(2). Application Note 3 of §5C1.2 states that
“offense” in subdivision (2) means “the offense of convic-
tionand all relevant conduct.” The district court held that
defendant possessed a firearm in connection with the
offense as defined in Note 3 and declined to apply the
safety valve provision.

The appellate court affirmed. “The record shows that
Wilson'’s drug dealing activities in the year preceding his
arrest fit within the definition of ‘same course of con-
duct.’ By his own admission, he was regularly engaged in
drug sales for the year prior to his September arrest,
satisfying both the ‘regularity’ and ‘temporal proximity’
tests for determining ‘same course of conduct.’ .. . [Also],
therecord has demonstrated that Wilson has dealt drugs,
and cocaine in particular, both when he was in posses-
sion of firearms and in connection with the offense of
conviction. Wilson’s admission of prior drug dealing,
the reputation evidence and the circumstances sur-
rounding his September arrest are sufficient to satisfy
the similarity prong.”

“We conclude from this course of conduct thatWilson’s
prior drug dealing was relevant conduct to the offense of
conviction . . . for the purposes of the Relevant Conduct
and Safety Valve Provisions.” The court then found that
defendant’s “involvement with firearms is integrally
connected to his prior drug dealing,” and therefore he
“failed to meet one of the requirements of the Safety Valve
Provision.”

U.S.v.Wilson, 106 E3d 1140, 114445 (3d Cir. 1997). See
also U.S. v. Plunkett, 125 E3d 873, 874-75 (D.C. Cir. 1997)
(affirmed: safety valve did not apply to defendant who,
although he had no weapon during single drug transac-
tion that was basis of offense of conviction, admittedly
possessed firearm during relevant conduct).

See Outline generally at V.F

Eighth Circuit holds that defendant, not a cocon-
spirator, must possess weapon to preclude safety valve.
Defendant pled guilty to drug conspiracy charges, plus a
charge of using and carrying a firearm in relation to a
drug-trafficking crime. The basis for the firearm charge
was that defendant knew his coconspirator carried a
weapon during the conspiracy. Atsentencing, the district
court ruled that defendant was ineligible for the safety
valve reduction because of the coconspirator’s posses-
sion. The safety valve provision requires that a defendant
did not “possess a firearm or other dangerous weapon (or
induce another participant to do so) in connection with
the offense.” 18 U.S.C. §3553(f) (2); USSG §5C1.2(2).

The appellate court remanded. Note 4 to §5C1.2(2)
“provides that ‘[c]onsistent with [U.S.S.G.] §1B1.3 (Rel-
evant Conduct),” the use of the term ‘defendant’ in
§5C1.2(2) ‘limits the accountability of the defendant to
his own conduct and conduct that he aided or abetted,
counseled, commanded, induced, procured, or willfully
caused.’ . . . This language mirrors §1B1.3(a)(1)(A). Of
import is the fact that this language omits the text of
§1B1.3(a)(1)(B) which provides that ‘relevant conduct’
encompasses acts and omissions undertaken in a ‘jointly
undertaken criminal activity,’ e.g. a conspiracy.” There-
fore, “we conclude that in determining a defendant’s
eligibility for the safety valve, § 5C1.2(2) allows for consid-
eration of only the defendant’s conduct, not the conduct
of his co-conspirators. As it was Wilson’s co-conspirator,
and not Wilson himself, who possessed the gun in the
conspiracy, the district court erred in concluding that
Wilson was ineligible to receive the benefit of §5C1.2.”

U.S. v. Wilson, 105 E3d 219, 222 (5th Cir. 1997) (per
curiam). Accord In re Sealed Case, 105 FE3d 1460, 1461-65
(D.C.Cir. 1997) [9 GSU#3]. Butsee U.S. v. Hallum, 103 E3d
87, 89-90 (10th Cir. 1996) (proper to deny safety valve for
codefendant’s possession of weapon) [9 GSU #3].

See Outline generally at V.F

Ninth Circuit holds that safety valve provision does
not allow departure to probation when statute of con-
viction prohibits probation sentence. Defendant faced
aten-year statutory minimum sentence, but qualified for
the safety valve provision. In addition to sentencing be-
low the mandatory minimum, the district court sua
sponte departed below the guideline range to impose a
sentence of probation. The government appealed, and
the appellate court remanded for resentencing. Apart
from finding that the departure itself—for aberrant be-
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havior—was not justified, the court held that the govern-
mentwas entitled to notice that the district court planned
to depart on a ground that was not raised by either party
or the presentence report. See other cases in Outline at
VI.Gand U.S.v. Pankhurst,118 E3d 345, 357 (5th Cir. 1997)
(remanded: “notice must be given to the Government
before a district court may depart downward”).

The court also held that a sentence of probation was
illegal in this case. Defendant was convicted of violating
21 U.S.C. §841(a)(1). Section 841(b), which required the
ten-year minimum sentence for defendant, states that
“notwithstanding any other provision of law, the court
shall not place on probation or suspend the sentence of
any person sentenced under this subparagraph.” Defen-
dant argued that the safety valve, 18 U.S.C. §3553(f),
which also contains “notwithstanding any other provi-
sion of law” language, “trumps” §841(b)’s prohibition,
but the court disagreed. “To suggest that a court can
disregard both the minimum sentence and the probation
ban would render the ban on probation in §841 entirely
meaningless, since every time a courtavoided the 10-year
minimum, it could also disregard the probation ban.
Construing §841(b) to give effect to every provision, it
appears that §841 establishes the probation ban as the
ultimate floor in case the mandatory minimum sentence
is somehow avoided. We therefore hold that the ‘notwith-
standing any other provision oflaw’ language in §3553(f)
is tied only to the ability to disregard statutory minimum
terms ofimprisonment; any other reading would eviscer-
ate this ultimate floor in §841.”

The court also noted that “the Guidelines themselves
clarify that a sentence of probation is impermissible for
the crime committed by Green. First, probation is pro-
hibited under the Guidelines for any ‘Class A" felony,
which is defined [as carrying] a maximum term of life
imprisonment. ... U.S.S5.G.§5B1.1(b)(1).” Defendant was
convicted of such a felony. “Second, the Sentencing
Guidelines also expressly incorporate the probation ban
in statutes such as §841(b), by prohibiting probation in
the event that the offense of conviction expressly pre-
cludes probationasasentence....U.S.S.G.§5B1.1(b)(2).”

U.S. v. Green, 105 E3d 1321, 1323-24 (9th Cir. 1997).

See Outline at VI.G, generally at V.F

Departures

Mitigating Circumstances

Ninth Circuit affirms departure based on prejudice to
defendant from government conduct during plea nego-
tiations. Defendant was indicted on cocaine and heroin
distribution charges. “The district court originally dis-
missed the five-count indictment, finding that the gov-
ernment had engaged in misconduct by entering into
plea negotiations with Lopez in the absence of his attor-
ney. This court reversed the dismissal, determining it to

be an inappropriate remedy.” Defendant was then con-
victed at a jury trial, and “the district court sentenced
Lopez to 135 months in custody. In imposing this sen-
tence, the district court departed downward three levels
because of the prejudice to Lopez which resulted from the
government’s conduct.”

The appellate court affirmed. “The government ap-
peals what it characterizes as the district court’s three-
level downward departure for governmental misconduct.
A reading of the sentencing transcript makes clear, how-
ever, that the district court assumed it could not depart
downward for governmental misconduct. . . . Rather, it
instituted a downward departure due to prejudice Lopez
suffered as a result of the government’s conduct. . . .
Lopez’s opportunity for full and fair plea negotiations was
seriously affected. The district court noted that ‘although
it cannot be determined what the result of those nego-
tiations might have been, it is clear that he reasonably
believed he had no choice but to go to trial.’ . . . The
prejudice Lopez encountered as a direct result of the
government’s conduct was, in our view, significant
enough to take this case out of the heartland of the Guide-
lines. . .. Therefore, the district court’s three-level depar-
ture was not an abuse of discretion.”

U.S. v. Lopez, 106 E3d 309, 311 (9th Cir. 1997).

See Outlineat VI.C.4.c

Eighth Circuit establishes analysis for aberrant be-
havior departure after Koon. Defendant pled guilty to
participating in a drug manufacturing conspiracy. The
district court granted a downward sentencing departure
under §5K2.0 for aberrant behavior. The government ap-
pealed, arguing that defendant’s conduct was not a
“single act” of aberrant behavior. The appellate court,
concluding that “this is no longer the most relevant in-
quiry,” remanded and discussed departures in light of
Koon v. U.S.,116 S. Ct. 2035 (1996), and how it affects the
analysis of whether to depart for aberrant behavior.

Under Koon, “a court of appeals need not defer to the
district court’s determination of an issue of law, such as
‘whether a factor is a permissible basis for departure
under any circumstances.’ But the district courtis entitled
to deference on most departure issues, including the
critical issues of ‘[w]hether a given factor is present to a
degree not adequately considered by the Commission,
or whether a discouraged factor nonetheless justifies
departure because it is present in some unusual or ex-
ceptional way.””

“On this appeal, the parties primarily debate whether
Kalb’s offense was a ‘single act of aberrant behavior’ as
that term has been defined in prior Eighth Circuit depar-
ture cases. ... However, . .. our prior cases, and the district
court in this case, have not accurately anticipated the
Koon-mandated mode of analysis in a number of signifi-
cant respects.”

2 Guideline Sentencing Update, vol. 9, no. 5, November 25, 1997 ¢ a publication of the Federal Judicial Center



“First, the Sentencing Commission only mentioned
‘single acts of aberrant behavior’ in discussing probation
and split sentences. Thus, it is an encouraged factor only
when considering crimes in which the offender might be
eligible, with a departure, for those modest forms of pun-
ishment. . . . Under Koon, for a serious crime like Kalb’s
that cannot warrant probation, a ‘single act of aberrant
behavior’ is an unmentioned, not an encouraged depar-
ture factor.”

“Second, our prior cases suggest that the only ‘aberrant
behavior’ which may be considered for departure pur-
posesis the ‘single act of aberrant behavior’ mentioned in
the introductory comment about probation and split
sentences. . . . The Commission’s introductory comment
about single acts of aberrant behavior does not appear in
itsgeneral discussion of departures. ... Thus, under Koon,
‘aberrant behavior’ in general is an unmentioned factor,
and the taskfor the sentencing courtis to analyze howand
why specific conduct is allegedly aberrant, and whether
the Guidelines adequately take into account aspects of
defendant’s conduct that are in fact aberrant.”

“Third, when dealing with an unmentioned potential
departure factor such as alleged aberrant behavior, Koon
instructs the sentencing court to consider the ‘structure
and theory of both relevant individual guidelines and the
Guidelinestakenasawhole.’...Inthis case, we cannottell
from the sentencing record what aspects of Kalb’s behav-
ior the district court considered ‘aberrant,” and why that
particular kind of aberrant behavior falls outside the
heartland of the guidelines applicable in determining
Kalb’s sentencing range. For example, the court stated that
Kalb’s shipping of six gallons of a precursor chemical was
asingle aberrantact, butitdid not compare this single act
to those of other peripheral drug conspirators, such as
cocaine and heroin couriers.”

U.S.v.Kalb, 105 E3d 426, 428-30 (8th Cir. 1997) (Bright,
J., dissenting).

See OutlineatVI.C.1.c

Aggravating Circumstances

Sixth Circuit holds that potential dangerousness of de-
fendant with mental disease did not warrant upward
departure. Defendant was convicted of four federal fire-
arms offenses in 1991. Before sentencing, the govern-
mentmoved for ahearingunder 18 U.S.C. §4244 to deter-
mine his mental condition. Following §4244(d), the court
found that defendant “is presently suffering from a men-
tal disease or defect and that he should, in lieu of being
sentenced to imprisonment, be committed to a suitable
facility for care or treatment.”

During defendant’s treatment, doctors found a new
medication that improved his condition enough to war-
rant a “Certificate of Recovery and Request for Court to
Proceed with Final Sentencing” in 1995. The certificate
also recommended that, after sentencing, defendant be

returned to the institution for proceedings under §4246,
“Hospitalization of a person due for release but suffering
from mental disease or defect.” This recommendation
was made because the time defendant had spent at the
institution was longer than his sentence would be and so,
after sentencing, he would be released; there was no
assurance thathe would continue his medication without
further supervision; and, without the medication, he
could pose a danger to others.

Defendant’s guideline range was 12-18 months, but
the court “ruled that the danger Moses posed to the com-
munity warranted an upward departure to a sentence of
120 months ‘primarily on the basis of Section 5K2.14, but
alternatively on the ground of Section 5K2.0....”

The appellate court held that the departure was in-
valid. Under § 5K2.14 (“national security, public health, or
safety was significantly endangered”), the sentencing
court is required “to look at the offense committed and
the dangerousness of the defendant at the time of the
crime, not the future dangerousness of the defendant.”
However, “it is evident . . . that the district court, legiti-
mately concerned about the prospects that Moses would
discontinue Clozaril, was focusing on Moses’ future dan-
gerousnesswhenitapplied §5K2.14. Thatwaslegal error.”
The court also found that §5H1.3 (“[m]ental and emo-
tional conditions arenotordinarilyrelevant” in departure
decisions) applied here and precluded departure. “Sec-
tion 5H1.3 by its terms must encompass a variety of
mental illnesses, including many that might make a de-
fendant dangerous to himself and others. Moses’ para-
noid schizophrenia made him dangerous at the time of
his crime, but notin an uncommon way, or in a way so out
of the ordinary (in the context of mentally ill criminals) as
to override application of the rule.”

The court also rejected §5K2.0 as a basis for departure.
A defendant’sneed for treatment does not warrant depar-
ture, the court held. And, as noted above, “we do not be-
lieve that Moses’ dangerousness makes this is an ‘extraor-
dinary case.”” The court then disagreed with U.S. v. Hines,
26 E3d 1469, 1477 (9th Cir. 1994) (defendant’s “extremely
dangerous mental state” and the “significant likelihood
he will commit additional serious crimes” warranted up-
ward departureunder §5K2.0 and §4A1.3). Dangerresult-
ing from mental illness cannot justify departure “when
there exists a statute, 18 U.S.C. §4246, directly designed
to forestall such danger through continued commit-
ment. ... Otherwise, virtually every criminal defendant
who, at the time of sentencing, met the dangerousness
criteria of §4246 would also be subject to an upward
departure. . .. [W]e hold that under the relevant statutes
and guidelines, the appropriate mechanism of public
protection is a commitment proceeding under §4246,
rather than an extended criminal sentence.”

U.S. v. Moses, 106 E3d 1273, 1277-81 (6th Cir. 1997).

See Outlineat VI.B.2.c
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Offense Conduct
Calculating Weight of Drugs

Second Circuit holds that “not reasonably capable of
providing” exception to using agreed-upon amount is
not applicable to buyer in reverse sting. Defendant
agreed to pay $11,000 for 125 grams of heroin from under-
cover agents. When arrested at the time the buy was to
occur, defendanthad only $2,039. The district courtbased
the sentence on the agreed-upon 125 grams of heroin. On
appeal, defendant conceded he had agreed to buy 125
grams but argued that, following Application Note 12 of
§2D1.1, hissentence should be based on the amount that
$2,039 would buybecause he was financially incapable of
purchasing 125 grams.

Note 12 states, in relevant part: “In an offense involv-
ing an agreement to sell a controlled substance, the
agreed-upon quantity of the controlled substance shall
be used to determine the offense level unless the sale is
completed and the amount delivered more accurately
reflects the scale of the offense. . .. In contrast, in areverse
sting, the agreed-upon quantity of the controlled sub-
stance would more accurately reflect the scale of the
offense because the amount actually delivered is con-
trolled by the government, not by the defendant. If, how-
ever, the defendant establishes that he or she did not
intend to provide, or was not reasonably capable of pro-
viding, the agreed-upon quantity of the controlled sub-
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stance, the court shall exclude from the offense level
determination the amount of controlled substance that
the defendant establishes that he or she did not intend to
provide or was not reasonably capable of providing.”

The appellate court concluded that “[t]he plain lan-
guage of the last sentence of Application Note 12 reveals
that it applies only where a defendant is selling the con-
trolled substance, thatis, where the defendant ‘provid/es]
the agreed-upon quantity of the controlled substance.’
(emphasisadded) Itishard to believe that the narrowness
of this language is inadvertent, coming immediately after
adiscussion of whathappensin areverse sting, where the
government agent ‘provides’ the controlled substance
and the defendant provides only the money to purchase
it. Moreover, in a reverse sting, as the government points
out, drug traffickers making an illegal purchase fre-
quently hold purchase money in reserve nearby for ready
access while they test the quality of the drugs being pur-
chased. We note also that drugs have been delivered on
consignment, . . . or on credit with a down payment. . ..
These possibilities lend support to the logic of the Sen-
tencing Commission’s distinction.” Because the “not rea-
sonably capable” exception does not apply to buyers,
“[tIhe district court correctly calculated Santos’ sentence
onthebasis of 125 grams of heroin, which was the agreed-
upon amount in this transaction.”

U.S. v. Gomez, 103 E3d 249, 253-54 (2d Cir. 1997).

See Outlineat 11.B.4.d
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General Application Principles

Amendments

Ninth Circuit holds that applying § 1B1.11(b)(3) to in-
crease offense level under guideline amended after
some of defendant’s offenses occurred violates ex post
facto clause. Defendant was convicted of five counts of
mail fraud, four of which occurred before a 1989 amend-
ment to USSG § 2F1.1. For the amount of loss involved in
defendant’s five counts, the amended guideline would
increase his offense level by eleven, instead of by eight
under the 1988 guideline. The district court used the 1994
guidelines (which included the amendment), ruling that
there was no ex post facto problem because the conduct
charged in the fifth count occurred after the amendment.

The appellate court remanded. “The district court im-
plicitly followed a Guidelines policy statement when it
sentenced all five counts under the 1994 Guidelines. Ef-
fective as of the November 1, 1993 Guidelines, USSG
§1B1.11(b)(3) p.s. explains that, ‘If the defendant is con-
victed of two offenses, the first committed before, and the
second after, a revised edition of the Guidelines Manual
became effective, the revised edition of the Guidelines
Manual should be applied to both offenses.’ . .. We have
not previously applied policy statement § 1B1.11(b)(3).
Generally speaking, Commission policy statements are
binding on us.... However, we need not apply the Guide-
lines where they would violate the Constitution, regard-
less of the intent of the Commission. ... Under the facts of
this case, we find that the policy statement § 1B1.11(b)(3)
violates the ex post facto clause of the Constitution.”

“We haverequired all single-count conduct to be sen-
tenced under asingle Guidelines manual. ... We have also
required that all continuing offenses be sentenced under
one Guidelines manual: the later one. . . . However, we
have applied more than one Guidelines manual to mul-
tiple counts involving offenses completed at different
times, and we must do so in this case.”

“Application of the policy statement in this case would
violate the Constitution; its application would cause
Ortland’s sentence on earlier, completed counts to be
increased by alater Guideline....The harm caused by the
earlier offenses can be counted in sentencing the later
one....That does not mean that the punishment for the
earlier offenses themselves can be increased, simply be-
cause the punishment for the later one can be. In fact,
were the later count to fall at some time after sentencing,
all that would remain would be the earlier sentences,
which would be too long.” The court vacated and re-

manded for resentencing “under the 1988 Guidelines on
counts one through four and under the 1994 Guidelines
on count five.”
U.S. v. Ortland, 109 E3d 539, 546-47 (9th Cir. 1997).
See Outlineat L.E

Offense Conduct

Mandatory Minimums and Other Issues

Second Circuit holds that §2D1.1(b)(6) reduction can
apply to defendant who is not subject to mandatory
minimum. “This case presents the question of whether
U.S.5.G.§2D1.1(b)(4) (now § 2D1.1(b)(6)) can be applied
in cases in which the defendant is not subject to a statu-
tory mandatory minimum sentence. The district court
concluded, over the objection of both the defendant and
the government, that Section 2D1.1(b)(4) is not appli-
cable in such a case. Applying the plain language of the
Sentencing Guidelines, we disagree.” The section states:
“If the defendant meets the criteria set forth in subdivi-
sions (1)—(5) of §5C1.2 (Limitation on Applicability of
Statutory Minimum Sentences in Certain Cases) and the
offense level determined above is level 26 or greater,
decrease by 2 levels.”

“Had the Sentencing Commission intended to limit
the application of §2D1.1 to those defendants who are
subject to a mandatory minimum sentence, it could eas-
ilyhave done so. ... Instead, Congress and the Commis-
sion chose todraft [§2D1.1(b)(6)] insuch a way that, by its
plain terms, it applies whenever the offense level is 26 or
greater and the defendant meets all of the criteria set
forth in §5C1.2(1)-(5), regardless of whether §5C1.2 ap-
plies independently to the case.”

“Moreover, if the Commission had intended the two-
level reduction to be given only to defendants who are
subject to mandatory minimum sentences, it would logi-
cally have located the reduction directly within § 5C1.2,
which applies only to those defendants who are subject to
such mandatory sentences. Instead, it placed the reduc-
tionin § 2D1.1, which applies to alldefendants who have
been convicted of drug crimes, regardless of whether or
not they are subject to mandatory minimum sentences.”
The court vacated and remanded, with instructions to
determine whether defendant “has met the criterialisted
in§5C1.2(1)-(5). Ifhe has, he should be given a two-point
reduction pursuant to §2D1.1(b)[(6)].”

U.S. v. Osei, 107 E3d 101, 102-05 (2d Cir. 1997) (per
curiam).

To be included in Outline at I1.A.3; see also V.E1
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Possession of Weapon by Drug Defendant
Fifth Circuit holds that carrying weapon as part of job
does not preclude §2D1.1(b)(1) enhancement. Defen-
dant was an INS agent who was part of a drug conspiracy
that transported cocaine and marijuana from Mexico to
Houston in INS vehicles. He was present during at least
one transport where, as part of his job, he carried a gun.
However, the district court declined to enhance his sen-
tence for possessing a firearm during a drug offense un-
der §2D1.1(b)(1), and the government appealed.

The appellate court reversed and remanded. “Posses-
sion of a firearm will enhance a defendant’s sentence
under U.S.S.G. §2D1.1(b)(1) where a temporal and spa-
tial relationship exists between the weapon, the drug-
trafficking activity, and the defendant. . . . This enhance-
ment provision will not apply where the defendantis able
to show thatitis ‘clearlyimprobable’ that the weapon was
connected with an offense. U.S.S.G.§2D1.1n.3.... Under
the facts of this case, we cannot say that Marmolejo has
borne his burden of proving that it is ‘clearly improbable’
thathis gunwas connected to his offense. ... That carrying
a gun was an incidence of his position does not undo the
benefit that drug traffickers received from having an
armed guard protect their goods. Marmolejo used his
position to transportdrugs and therefore anyincidence of
that position which further facilitated the transport
should properly be taken into account at sentencing.”

U.S. v. Marmolejo, 106 E3d 1213, 1216 (5th Cir. 1997).
See also U.S. v. Sivils, 960 E2d 587, 596 (6th Cir. 1992)
(§2D1.1(b)(1) properly applied to county sheriffwho car-
ried weapon as part of job); U.S. v. Ruiz, 905 E2d 499, 508
(1st Cir. 1990) (same, for police officer).

See Outline at I1.C.4

Sentencing Procedure

Plea Bargaining

Tenth Circuit holds that Rule 11(e)(1)(C) plea agree-
ment that specifies sentencing range is binding and
district court cannot depart downward. Defendant and
the government entered into a plea agreement that
stated, in part: “The United States has made an AGREE-
MENT pursuant to Rule 11(e)(1)(C), Fed. R. Crim. P, that a
specific offense level is the appropriate disposition of this
case. The United States and defendant have agreed that
the offense level is 16.” The district court determined that
the guideline range was 21-27 months and, after ruling
thatitlacked authorityto consider defendant’s motion for
downward departure, sentenced him to 27 months. De-
fendant appealed, arguing that because the agreement
specified a sentencing range rather than an exact term of
months it was not a Rule 11(e)(1)(C) agreement that
bound the court, and that, even if the agreement fell
under Rule 11(e) (1) (C), the district court had jurisdiction
to depart downward.

2 Guideline Sentencing Update, vol. 9, no

The appellate court affirmed, concluding first that “a
plea agreement specifying a sentence at a particular
guideline range is specific enough to fall within the lan-
guage of [Rule] 11(e)(1)(C).” See also U.S. v. Nutter, 61 E3d
10, 11-12 (2d Cir. 1995) (range of 155-181 months specific
enough to satisfy 18 U.S.C. §3742(c)(1) and Rule
11(e)(1)(C)); U.S. v. Mukai, 26 E3d 953, 954-55 (9th Cir.
1994) (plea agreement providing for five to seven years’
imprisonment was Rule 11(e)(1)(C) agreement); U.S. v.
Lambey, 974 E2d 1389, 1396 (4th Cir. 1992) (indicating
that specifying a sentencing range would satisfy Rule
11(e)(1)(C)); U.S. v. Kemper, 908 E2d 33, 36 (6th Cir. 1990)
(agreement that assumed sentence within range of 27-33
months was binding under Rule 11(e)(1)(C)).

Defendant’s second argument “contradicts the plain
language of Rule 11,” which states thatifa Rule 11(e) (1) (C)
agreement is accepted “the court shall inform the defen-
dantthatitwillembodyin the judgmentand sentence the
disposition provided for in the plea agreement.” Fed. R.
Crim. P. 11(e)(3). “Based on the clear language of Rule
11(e)(1)(C) and the applicable case law, Veri had no rea-
son to believe the district court would entertain a motion
for downward departure when the plea agreement speci-
fied a disposition at offense level sixteen and included no
provision for downward departure.” See also Mukai, 26
E3d at 956-57 (where agreement allowed for downward
departure only within sentencing range specified in Rule
11(e)(1)(C) agreement, district court could not depart
below that range); U.S. v. Cunavelis, 969 E2d 1419, 1422
(2d Cir. 1992) (district courthad no authority togobeyond
four-level reduction specified in Rule 11(e)(1)(C) agree-
ment in making departure under §5K1.1). Cf. U.S. v.
Swigert, 18 E3d 443, 445-46 (7th Cir. 1994) (where Rule
11(e)(1)(C) agreement called for specific “term of impris-
onment,” district courtcould notimpose split sentence of
imprisonment and community confinement or home
detention under § 5C1(d)(2)).

U.S. v. Veri, 108 E3d 1311, 1313-15 (10th Cir. 1997).

See Outline at VI.E2 and IX.A.4

Departures

Mitigating Circumstances

Fourth Circuit acknowledges that, after Koon, post-
offense rehabilitation may provide basis for departure.
Defendant sought a downward departure based upon his
post-offense rehabilitation efforts. Although the district
courtwasinclined to depart, itheld thatitcouldnotunder
U.S. v. Van Dyke, 895 E3d 984, 986-87 (4th Cir. 1990)
(holding that post-offense rehabilitation may be consid-
ered for acceptance of responsibility reduction but not for
departure). During the pendency of defendant’s appeal,
the Supreme Court decided Koon v. U.S., 116 S. Ct. 2035
(1996), which addressed the analysis courts should follow
for departures.

.6,March 11, 1998 ¢ a publication of the Federal Judicial Center



The appellate court remanded, recognizing that “Koon
rejected the reasoning that we employed in Van Dykeand
made clear that . . . only those factors on which the
Commission has forbiddenreliance. .. nevermay provide
an appropriate basis for departure. . . . All others poten-
tiallymay provide abasis for departureunder appropriate
circumstances.” Therefore, “it is clear that our holding in
Van Dykethat post-offense rehabilitation can never form
a proper basis for departure has been effectively over-
ruled by Koon. The Sentencing Commission has not ex-
pressly forbidden consideration of post-offense rehabili-
tation efforts; thus, they potentially may serve as a basis
for departure. Because the acceptance of responsibility
guideline takes such efforts into account in determining
a defendant’s eligibility for that adjustment, however,
post-offense rehabilitation may provide an appropriate
ground for departure only when present to such an excep-
tional degree that the situation cannot be considered
typical of those circumstances in which an acceptance of
responsibility adjustment is granted.”

U.S. v. Brock, 108 E3d 31, 33-35 (4th Cir. 1997). Accord
U.S. v. Sally, 116 E3d 76, 79-82 (3d Cir. 1997).

See Outlineat VI.C.2.a and X.A.1

Adjustments

Acceptance of Responsibility

Seventh Circuit outlines when attorney’s statements
may beattributed to defendant for § 3E1.1 purposes. On
the issue of whether a particular drug deal should have
been considered relevant conduct, defendant remained
silent. However, his attorney made both legal and factual
arguments against using that deal in setting defendant’s
offense level. The district court held that it was relevant
conduct, and also concluded that the attorney’s factual
arguments, which attempted to deny or minimize
defendant’sinvolvementin that deal, were false denials of
relevant conduct that, under § 3E1.1, comment. (n.1(a)),
warranted denial of the acceptance of responsibility re-
duction. Defendant appealed, arguing that his attorney’s
challenges were not to the facts but to the legal conclu-
sions drawn from facts he had admitted.

The appellate court first agreed that a defendant
should be able to challenge the legal conclusion of
whether admitted facts constitute relevant conduct and
remain eligible for the §3E1.1 reduction. “We think this
situation is closely analogous to challenging the constitu-
tionality of a statute while admitting the conduct which
would violate the statute, or challenging the applicability
of a statute to the facts. In both cases, the application
notes to the Guidelines suggest that such challenges do
not deprive an otherwise eligible defendant of the reduc-
tion for acceptance of responsibility.”

Here, however, defendant’s attorney challenged facts
as well as legal conclusions, and the court recognized the

district court’s frustration with the way it was done. “The
defendant and his attorney appear to have been attempt-
ing to manipulate the Guidelines. The attorney directed
his client to remain silent about relevant conduct, appar-
ently in order to keep his client within Application Note
1(@) . ...The attorney then challenged facts comprising
relevant conduct in the course of argument and in the
written objections to the PSR. . . . Because the Guidelines
provide that an otherwise eligible defendant may remain
silent as to relevant conduct without losing the accep-
tance of responsibility reduction, the attorney presum-
ably believed his client had everything to gain and noth-
ing to lose from this strategy. But in this case, the district
court called the attorney’s bluff, and attributed the
attorney’s factual challenges to [defendant].”

The appellate court found such an attribution “trou-
bling for a number of reasons,” and instructed district
courts on how to handle future cases. “In a case such as
this one, where the defendant remains otherwise silent as
torelevantconductbuthislawyer challenges certainfacts
alleged in the PSR, we think the court should attempt to
ensure that the defendant understands and approves the
argument before attributing the factual challenges in the
argument to the defendant for purposes of assessing ac-
ceptance of responsibility. . . . If the defendant does un-
derstand and agree with the argument, then the factual
challenges can be and should be attributed to him. If the
defendant rejects the attorney’s argument, the court can
simply disregard it. Such a procedure would insure that a
defendant would be unable to reap the benefit of his
attorney’s factual challenges without risking the accep-
tance of responsibility reduction.”

In addition, “[w]hen an attorney challenges the facts
set out in the PSR during argument, we think the court
should put counsel to his or her proof. The court should
ask whether the attorney intends to present evidence in
support of these fact challenges. If so, the argument can
go forward. If not, the argumentis really baseless, and the
court need not allow an attorney to waste the court’s time
with a baseless argument when there is no evidence sup-
porting the factual challenges. . . . If the attorney proffers
evidence, we can safely assume the defendant himself is
challenging the facts, and the court can then decide
whether the challenge is frivolous.”

Here, it was not clear whether defendant understood
and agreed with his attorney’s arguments; thus, the ac-
ceptance of responsibility reduction could not be denied
on this ground. However, the district court gave another,
independent reason for denying the reduction—that de-
fendant “was insincere in his apology to the court, and
that he did not actually accept responsibility for his of-
fense.” Because that finding was not clearly erroneous,
the appellate court affirmed.

U.S. v. Purchess, 107 E3d 1261, 1267—69 (7th Cir, 1997).

See Outlineat III.E.2 and 3
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Determining the Sentence
Consecutive or Concurrent Sentences

Eleventh Circuit holds that government cannot omit
relevant conduct to avoid concurrent sentences under
§5G1.3(b). Defendant stole cars and ran “chop shops” for
several years. In 1992 he was sentenced in state courtto 12
years for three car thefts. Two years later he pled guilty in
federal court to conspiracy to run a chop shop operation.
The presentence report, based on information supplied
by the government, calculated the offense level by using
all the cars involved in the chop shop conspiracy except
for the three involved in the state conviction. Because the
state thefts were thus not “fully taken into account in the
determination of the offense level for the instant offense,”
§5G1.3(b), the sentencing court exercised its discretion
under §5G1.3(c) to make the federal sentence consecu-
tive to the undischarged state sentence. Defendant ap-
pealed, arguing that the state thefts were relevant con-
duct requiring application of §5G1.3(b), and that the
government omitted them because their inclusion would
not have increased his sentence (his guideline range was
100-125 months, but the statutory maximum for his of-
fense of conviction was only 60 months).

The appellate court agreed, concluding that “the Gov-
ernment deliberately refrained from portraying [the state
thefts] as relevant conduct for one reason—to manipu-
late the application of the guidelines so that his federal
sentence would run consecutively to the state sentences.”

Such manipulation is “contrary to both the letter and
spirit of the guidelines. First, section 1B1.3 states that a
defendant’s offense level ‘shall be determined on the ba-
sis of " all relevant conduct. U.S.S.G. § 1B1.3(a) (emphasis
added)....Second, the guidelines were written to prevent
the Government from manipulating indictments and
prosecutions to increase artificially a defendant’s sen-
tence or sentences for the same criminal conduct.” More-
over, deliberately omitting relevant conduct would vio-
late the guidelines’ “real offense” sentencing approach.
“We therefore conclude that when a defendant is serving
an undischarged sentence resulting from conduct that is
required to be considered in a subsequent sentencing
proceeding as relevant conduct pursuant to section
1B1.3,section 5G1.3(b) provides that the subsequent sen-
tence should run concurrently to the undischarged sen-
tence.”

Because defendant’s state thefts were, in fact, conduct
relevant to the federal offense of conviction, they should
have been “fully taken into account” in setting the offense
level. “[TThedistrict court consequently erred in conclud-
ing that section 5G1.3(b) does not require the instant
sentence to run concurrently to the state sentences.”
However, the court noted that, even though §5G1.3(b)
requires concurrent sentences, the district court retains
discretion to consider an upward departure on remand.

U.S.v. Fuentes, 107 E3d 1515, 1521-27 (11th Cir. 1997).

See Outline generally at VA.3
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Offense Conduct

Mandatory Minimums and Other Issues

Seventh Circuit holds that defendant may receive
§2D1.1(b)(6) reduction even if §3E1.1 reduction is de-
nied. Under USSG § 2D1.1(b)(6) (formerly§ 2D1.1(b)(4)),
drug defendants whose offense level is 26 or above can
qualify foratwo-levelreductionif they satisfy the require-
ments of subdivisions (1)-(5) of the “safety valve” provi-
sion, § 5C1.2. In this case, the district court denied defen-
dant an acceptance of responsibility reduction because
hehadfailed to appear for his pleahearing, finally turning
himselfin seven months later, and did not fully admit his
criminal conduct until the sentencing hearing. However,
because defendant did finally admit his conduct, the
court concluded that he met the requirements of §5C1.2
and thereby qualified for the two-level reduction under
§2D1.1(b)(6). Defendant appealed, claiming it was in-
consistent to deny the §3E1.1 reduction while granting
the §2D1.1(b)(6) reduction.

The appellate court affirmed. Subdivision (5) of § 5C1.2
requires that, “not later than the time of the sentencing
hearing, the defendant has truthfully provided to the
Government all information and evidence the defendant
has concerning the offense.” “Section 5C1.2(5) in one
respect demands more of an effort from the defendant
than§3E1.1(a),...butinotherrespects maydemand]less.
Under §5C1.2(5), the defendantis required to provide the
necessary information ‘not later than the time of the
sentencing hearing.’ U.S.S.G. § 5C1.2(5). In contrast, the
commentary to §3E1.1 advises the district court that it
may consider whether the defendant provided informa-
tion in a timely manner. . . . Likewise, the commentary to
§3E1.1 points to prompt and voluntary surrender and
voluntary termination of criminal conduct as factors for
consideration, while neither the text nor commentary for
§5C1.2 highlights such factors. Assuming that the district
court in Webb’s case appropriately awarded a §5C1.2
reduction, it was nevertheless permitted to refuse a
§3E1.1(a) reduction.”

U.S.v.Webb, 110E3d 444,447-48 (7th Cir. 1997). Cf. U.S.
v. Mertilus, 111 E3d 870, 874 (11th Cir. 1997) (per curiam)
(remanded: although § 2D1.1(b)(6) uses the factorslisted
in § 5C1.2, the two sections operate independently and it
waserrornotto consider§2D1.1(b)(6) reductionbecause
offense of conviction is not listed in § 5C1.2 as eligible for
safety valve). Seealso U.S. v. Osei, 107 E3d 101, 102-05 (2d
Cir. 1997) [9 GSU #6].

To be included in Outline at 11.A.3; see also V.E2

Determining the Sentence

Safety Valve Provision

Sixth Circuit holds that safety valve may be applied to
defendant whose appeal was pending on provision’s
date of enactment. Defendant was originally sentenced
in 1991 to 121 months on an LSD charge. On appeal, the
appellate court remanded for clarification of a plea with-
drawal issue, and the district court imposed the same
sentence on remand. After a Nov. 1993 amendment
changed the guideline for calculation of LSD amounts,
defendant filed a motion for sentence modification un-
der 18 U.S.C. §3582(c). Although the district court
granted her motion, it held that she was still subject to a
10-year mandatory minimum sentence and imposed a
modified sentence of 120 months. One month after this
sentence, on Sept. 23, 1994, the safety valve statute took
effect, 18 U.S.C. §3553(f); USSG §5C1.2. Defendant ap-
pealed her sentence, claiming she should be resentenced
under the safety valve provision.

“The question before us is whether § 3553(f) of the
safety valve statute should be applied to cases pending
on appeal when it was enacted. This subsection applies
‘to all sentences imposed on or after’ [10 days after] the
date of enactment . . . . The statute’s language does not
address the question of its application to cases pending
on appeal. The statute’s purpose statement, however,
suggests that it should receive broad application and
should applyto cases pending on appeal when the statute
was enacted.”

“Acaseisnotyetfinalwhenitis pendingon appeal. The
initial sentence has not been finally ‘imposed’ within the
meaning of the safety valve statute because it is the func-
tion of the appellate court to make it final after review or
see that the sentence is changed if in error. When a sen-
tence is modified under 18 U.S.C. § 3582(c) (2), the courts
are required to consider the factors that are set outin 18
U.S.C.§3553(a). . . . The consideration of these factors is
consistent with the application of the safety valve statute.
Therefore, §3553(a) authorizes consideration of the
safety valve statute when a defendant is otherwise prop-
erly resentenced under § 3582(c)(2).”

The court also concluded that its holding is consistent
with §§ 3553 (a) and 3582(b) (2)-(3), “which indicate thata
sentence is not final if it can be appealed and modified
pursuant to 18 U.S.C. § 3742. Similarly, § 3582(b)(1) indi-
cates that a sentence is not final if it can be modified
pursuantto 18 U.S.C.§3582(c).In each of these situations
resentencing is possible because of an exception to the
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general rule that the initial sentence was final. Each situ-
ationraises the possibility thatresentencing will lower the
defendant’s unrestricted guideline range below the statu-
tory minimum, thus making consideration of the safety
valve relevant. Therefore, we hold that appellate courts
may take the safety valve statute into account in pending
sentencing cases and that district courts may consider
the safety valve statute when a case is remanded under
§3742 or §3582(c), the Sentencing Guidelines or other
relevant standards providing for the revision of sen-
tences.”

U.S. v.Clark, 110 E3d 15, 17-18 (6th Cir. 1997). See also
U.S. v. Mihm, 134 E3d 1353, 1355 (8th Cir. 1998) (“[T]he
§3553(f) safety valve is a general sentencing consider-
ation that the district court must take into account in
exercising its present discretion to resentence under
§3582(c)(2). ... [TThe grant of §3582(c) (2) relief to Mihm
is a distinct sentencing exercise, one that results in a
sentence ‘imposed on or after’ September 23, 1994. Thus,
there is no retroactivity bar to applying § 3553(f) in these
circumstances.”). Contra U.S. v. Stockdale, 129 E3d 1066,
1068 (9th Cir. 1997) (“A person whose sentence is reduced
pursuant to the change in the weight equivalencies is not
entitled to retroactive application of the safety valve stat-
ute, whether his original sentence was pursuant to a
guideline range or the statutory minimum. Both the lan-
guage of the applicable provisions and their purposes
require this result.”) (note: order was amended on denial
ofrehearing and rehearing en banc, April 20, 1998); U.S. v.
Torres, 99 E3d 360, 362—63 (10th Cir. 1996) (do notapply to
defendant originally sentenced in 1993 who was resen-
tenced under §3582(c) after retroactive amendment
changed guideline calculation of marijuana plants).

See Outlineat V.E1

Ninth Circuit holds thatadverse juryfinding does not
preclude safety valve reduction. Defendant claimed to
have no knowledge that a suitcase he had been asked to
transport contained heroin. However, the jury found him
guilty of possession of heroin with intent to distribute and
ofimportation of heroin. At sentencing, the district court
found that defendant had told the government every-
thing he knew about the offenses and reduced his sen-
tence under the safety valve provision, § 3553(f); § 5C1.2.
The government argued that, because knowledge of the
drugs is an element of the convicted offenses, the jury’s
guilty verdict precludes a finding that defendant “truth-
fully provided” information as required under
§3553(f)(5); § 5C1.2(5).

The appellate court affirmed the sentence, holding
that recent Supreme Court cases make it clear that sen-
tencing findings do not have to agree with a jury verdict.
In Koon v. U.S., 116 S. Ct. 2035 (1996), “the Supreme Court
made it clear that courts may not define facts relevant to
sentencing beyond those identified in the guidelines,”

and “reflect[ed] the long-standing tradition that sentenc-
ingis the province of the judge, not the jury. . .. Inlight of
the Court’s decision in Koon, we have no difficultyholding
that a district court may reconsider facts necessary to the
jury verdict in determining whether to apply the safety
valve provision of the guidelines.”

The court found further supportin U.S. v. Watts, 117 S.
Ct.633 (1997), which held that “ajury’s verdict of acquittal
does not prevent the sentencing court from considering
conduct underlying the acquitted charge.” In reversing
Ninth Circuit precedent, the Court also stated that “the
jury cannot be said to have ‘necessarily rejected’ any facts
when itreturns a general verdict of not guilty.” The appel-
late court thus held that, “[c]onsistent with the language
of §3553(f) and the different roles involved when deter-
mining guilt and imposing sentence, . . . the safety valve
requires a separate judicial determination of compliance
which need not be consistent with a jury’s findings.”
Because the district court’s conclusion here was not
clearly erroneous, the sentence was affirmed.

U.S. v. Sherpa, 110 E3d 656, 661-62 (9th Cir. 1996)
(amending 97 E3d 1239).

See Outline generally at V.E2

Supervised Release

Sixth Circuit holds that period of supervised release
may be tolled while defendant is out of country after
deportation. In 1992 defendant pled guilty to immigra-
tion fraud. He was sentenced to three months of impris-
onment to be followed by two years of supervised release.
As special conditions of supervised release, defendant
was to agree to voluntary deportation, was not to reenter
the United States without written permission of the Attor-
ney General, and, ifallowed toreenter, would report to the
nearest probation office so that his period of supervised
release “shall be resumed.” Defendant served his sen-
tence and was deported. Within a year he returned to the
United States illegally and was eventually arrested in
1996. The original district court revoked defendant’s su-
pervised release and sentenced him to 24 months in
prison, rejecting defendant’s arguments that the court
had no authorityto toll his period of release and therefore
that period had expired in 1995.

The appellate court affirmed the revocation and sen-
tence, concluding that tolling a period of supervised re-
lease is allowed under the “broad discretion to fashion
appropriate conditions of supervised release” granted to
district courts under USSG §5D1.3 and 18 U.S.C.
§3583(d). “We think that the tolling order met the speci-
fied criteria [in §5D1.3]. Mr.Isonghad repeatedlyviolated
immigrationlaws, and he had flagrantly violated his origi-
nal sentence within months ofits entry. Given his demon-
strated disrespectfor thelaw, it seems to us that the tolling
order was an appropriate penological measure, designed
to ensure that the defendant would be subject to supervi-

2 Guideline Sentencing Update, vol. 9, no. 7, April 28, 1998 ¢ a publication of the Federal Judicial Center



sion if and when he returned to the United States. The
tolling order was also appropriate from a deterrence
standpoint. It is unlikely that Mr. Isong could have been
supervised after his deportation to Nigeria. Supervised
release without supervision is not much of a deterrent to
further criminal conduct.”

The court also rejected defendant’s argument that,
because 18 U.S.C. § 3624(e) specifically provides for toll-
ingaperiod of supervised release ifa defendant is impris-
oned for another crime for 30 days or more, thelack ofany
comparable tolling provision for a deported defendant
impliedlyforbids such an order. The argument “is blunted
here by the rest of the statutory scheme. When deporta-
tion is part of a defendant’s sentence, the deportation
normally occurs upon the end of any term of imprison-
ment. An unserved period of supervised release does not
defer deportation. 8 U.S.C. § 1252(h). In most instances,
supervised release of a defendant who is outside the
United States would be essentially meaningless. It seems
to us that a tolling order is an appropriate way to make
supervised release meaningful for defendants who are
going to be deported. This circumstance, coupled with
the district court’s discretion to set appropriate condi-
tions of supervised release. . ., is sufficient to counter any
negative implication that might otherwise stem from 18
U.S.C. §3624(e).”

U.S. v. Isong, 111 E3d 428, 429-31 (7th Cir. 1997)
(Moore, J., dissented). See also U.S. v. (Mary) Isong, 111
E3d 41, 42 (6th Cir. 1997) (affirming condition of super-
vised release that defendant remain under supervision
for three years, not including any time she is not in the
country if she is deported).

See Outline generally at V.C

First Circuit holds that supervised release begins on
date of actual release from prison, not date prisoner
would have been released had he not been convicted of
charge that was later dismissed. Defendant was sen-
tencedin 1991 to two concurrent terms of 21 monthseach
plus a consecutive term of 60 months for a third count of
using a firearm during a drug offense, 18 U.S.C. §924(c).
He also received concurrent supervised release terms of
three and five years on the first two counts. In early 1996,
defendant filed a motion under 28 U.S.C. § 2255 seeking
to have his §924(c) conviction vacated on the basis of
Baileyv.U.S.,116S.Ct.501 (1995). Hismotion was granted
and the conviction and sentence were vacated and the
count was dismissed. Because the remaining valid sen-
tences had long been completed, the court ordered
defendant’s immediate release and commencement of
the terms of supervised release. Defendant appealed,
arguing that his supervised release terms should be re-
duced by the time he was imprisoned (approximately 39
months) beyond the date the two valid sentences would
have ended. Alternatively, he requested that the super-

vised release terms be eliminated altogether to compen-
sate him for the deprivation of freedom that resulted from
the vacated conviction and sentence.

The courtrejected defendant’s arguments, and specifi-
cally disagreed with the rationale of U.S. v. Blake, 88 E3d
824, 825-26 (9th Cir. 1996) (when retroactive guideline
amendmentreduces prison termto less than time served,
term of supervised release begins on date defendant
should have beenreleased) [9 GSU#1]. Defendant’s argu-
ments are “contrary to the language of 18 U.S.C.
§ 3624[(e)],” which states that a “term of supervised re-
lease commences on the day the person is released from
imprisonment” and “does not run during any period in
which the person is imprisoned in connection with a
conviction for a Federal, State, or local crime.” Defendant
can reasonably argue that, because he should have been
released from prison in late 1992 and his term of release
begun at that time, he should be given credit for his excess
prison time by reducing his time on release. However,
“[tIhe fact remains that § 3624(e) ties the beginning of a
term of supervised release to release from imprisonment.
It forbids the running of the term of supervised release
during any period in which the person is imprisoned.
Joseph was in prison at the time he now seeks to identify
as the beginning of his terms of supervised release and
was, under the plain language of § 3624(e), ineligible for
supervised release then. . . . [L]ike the Eighth Circuit in
[U.S. v. Douglas, 88 E3d 533, 534 (8th Cir. 1996)], we
believe that the language in § 3624(e) must be given its
plain and literal meaning.”

The court also found defendant’s arguments under-
mined by 18 U.S.C. §3583(e), under which “a defendant
can ask the district court to grant early termination of his
supervised release terms ‘in the interests of justice’ after
completing one full year of supervised release. . . . The
availability of this mechanism, which will enable Joseph
to argue whatever points of equity and fairness he thinks
persuasive to the district court, further persuades us not
toinvent some form of automatic credit or reduction here
to compensate for Joseph’s increased incarceration.”

U.S. v. Joseph, 109 E3d 34, 36-39 (1st Cir. 1997).

See Outline generally at V.C

Adjustments

Obstruction of Justice

Second Circuit examines when § 3C1.1 enhancement
may be given for perjury during a related state investi-
gation. Defendant was convicted of environmental
crimes. The district court found that, during a state inves-
tigationinto theillegal waste dumpinglater prosecuted in
federal court, defendant committed perjury. Concluding
that defendant was aware of the federal investigation at
thattime and thatitwas the motivation for his perjury, the
courtimposed a §3C1.1 enhancement for obstruction of
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justice. Because “the connection between the two casesis
quite close,” the appellate court agreed that “here, perjury
in the [state] action could constitute obstruction of jus-
tice in the instant federal offense.”

However, the court concluded that the district court
did not make adequate findings to show that defendant’s
perjury actually warranted enhancement. “[IIn order to
base a §3C1.1 enhancement upon the giving of perjured
testimony, a sentencing court must find that the defen-
dant 1) willfully 2) and materially 3) committed perjury,
whichis (a) theintentional (b) giving of false testimony (c)
as to a material matter.” The appellate court concluded
that the district court did not sufficiently address the
materiality elements. “We understand the materiality el-
ement to mean ordinarily that the intentional giving of
false testimony must be material fo the proceeding in
which it is given. In other words, Herzog can be found to
have committed perjuryinthe state proceedingonlyifthe
sentencing court finds that he intentionally gave false
testimony which was material o the state civil action.”

“This case presents an additional twist. Where, as here,
the enhancement is applied based upon perjury made
not in the instant judicial proceeding, but, rather, in a
related butseparate state action, we must assume thatthe
elementof materialitywhichisrequired by the Guidelines
(as opposed to thatrequired for a finding of perjury) must
refer to a finding that the false testimony is material zo the
instantaction.Justbecause perjured testimony is given in

Guideline Sentencing Update, vol. 9, no. 7, April 28, 1998

Federal Judicial Center

Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.

Washington, DC 20002-8003

a related action, and simply because that testimony is
found to have been material to the related proceeding,
does not mean that the statements are material to the
instant proceeding. We believe that, even if the court finds
that Herzog’s statements constituted perjury because
they were material to the state proceeding, it must also
find that the perjury was material to the instant federal
offense before applying that state perjury as the basis for
a §3C1.1 enhancement of his federal sentence. We thus
hold that, when false testimony in a related but separate
judicial proceeding is raised as the basis for a §3C1.1
obstruction of justice enhancement, a sentencing court
may only apply the enhancement upon making specific
findings that the defendant intentionally gave false testi-
mony which was material to the proceeding in which it
was given, that the testimony was made willfully, i.e., with
the specific purpose of obstructing justice, and that the
testimony was material to the instant offense.”

“The sentencing court did not make findings with re-
spect to either aspect of materiality. Although [it] found
that the false state deposition was motivated by the in-
stant federal offense, motivation alone does not equate to
materiality. We therefore vacate Herzog’s sentence and
remand for additional findings.”

U.S.v. Zagari, 111 E3d 307, 328-29 (2d Cir. 1997).

See Outline at I111.C.4 (State offenses)
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Offense Conduct

Drug Quantity

Supreme Court affirms that, under the Guidelines, the
sentencing court determines whether offense involved
cocaine or crack when jury verdict allows for either.
Defendants were charged with conspiring to possess with
intent to distribute mixtures containing cocaine and co-
caine base (crack), 21 U.S.C. §§ 841, 846. The jury was
instructed that the government must prove that the con-
spiracy involved cocaine or cocaine base, and it returned
a general verdict of guilty. The district court imposed
sentences based on both cocaine and cocaine base.

On appeal, defendants argued that, because the jury
returned a verdict based on cocaine orcocaine base, their
sentences could only be based on cocaine, which would
result in shorter sentences. The appellate court rejected
that argument, finding that the Sentencing Guidelines
require the sentencing judge, not the jury, to determine
the kind and amount of drugs involved in a conspiracy.
U.S. v. Edwards, 105 E3d 1179, 1180-81 (7th Cir. 1997).

The Supreme Court affirmed, agreeing “that in the
circumstances of this case the judge was authorized to
determine for sentencing purposes whether crack, as
wellas cocaine, wasinvolved in the offense-related activi-
ties. The Sentencing Guidelines instruct the judge in a
case like this one to determine both the amount and the
kind of ‘controlled substances’ for which a defendant
should be held accountable—and then to impose a sen-
tence that varies depending upon amount and kind. . . .
Consequently, regardless of the jury’s actual, or assumed,
beliefs about the conspiracy, the Guidelines nonetheless
require the judge to determine whether the ‘controlled
substances’ at issue—and how much of those sub-
stances—consisted of cocaine, crack, or both.”

Nonetheless, “petitioners argue that the drug statutes,
as well as the Constitution, required the judge to assume
that the jury convicted them of a conspiracy involving
only cocaine. Petitioners misapprehend the significance
of this contention, however, for even if they are correct, it
would make no difference to their case. That is because
the Guidelinesinstruct a sentencingjudge to base a drug-
conspiracy offender’s sentence on the offender’s ‘relevant
conduct.” USSG §1B1.3. And ‘relevant conduct,’ in a case
like this, includes both conduct that constitutes the ‘of-
fense of conviction,’ id., §1B1.3(a)(1), and conduct thatis
‘part of the same course of conduct or common scheme
or plan as the offense of conviction,’ id., § 1B1.3(a)(2).
Thus, the sentencingjudge here would have had to deter-

mine the total amount of drugs, determine whether the
drugs consisted of cocaine, crack, orboth, and determine
the total amount of each—regardless of whether the
judge believed that petitioners’ crack-related conduct
was part of the ‘offense of conviction,” or the judge be-
lieved that it was ‘part of the same course of conduct, or
common scheme or plan.” The Guidelines sentencing
range—on either belief—is identical.” The Court added
that “petitioners’ statutory and constitutional claims
would make a difference if it were possible to argue, say,
that the sentences imposed exceeded the maximum that
the statutes permit for a cocaine-only conspiracy,” but
that was not the case here.

Edwards v. U.S., 118 S. Ct. 1475, 1477 (1998). See also
U.S. v. Lewis, 113 E3d 487, 490 (3d Cir. 1997) (instruction
thatjuryhadtofind thatdefendant distributed cocaine or
cocaine base to convict him of §841(a)(1) distribution
offense was not improper—district court determines
weight and identity of controlled substance for sentenc-
ing under § 841(b)).

To be included in Outlineat I11.A.3

Possession of Weapon by Drug Defendant

Ninth Circuit holds that §2D1.1(b)(1) should not be
applied if defendant was entrapped into possessing
weapon. Defendant pled guilty to cocaine distribution.
An informant made several purchases from defendant,
and one time traded a handgun for cocaine. When defen-
dant was arrested and his home searched, officers found
the gun along with cocaine and drug paraphernalia. Al-
though a charge of using or carrying a gun during a drug-
trafficking offense was dropped, the sentencing court
applied the two-level enhancement under § 2D1.1(b)(1)
for possessing a weapon during a drug-trafficking crime.
The court rejected defendant’s argument that he had
been entrapped into possessing the gun and that the
court should not apply § 2D1.1(b)(1) or, if it did, should
offset it by a two-level reduction for sentencing entrap-
ment.

The appellate court remanded, concluding that its
precedents hold that sentencing entrapment, if proved,
may warrant a downward departure or a refusal to apply
an enhancement. “We hold that if Parrilla was entrapped
into trading cocaine for a gun, then the doctrine of sen-
tencing entrapment precludes application of the two-
level gun enhancementunder § 2D1.1(b)(1). Our holding
restsupon the basic principle that a defendant’s sentence
should reflect ‘his predisposition, his capacity to commit
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the crime on his own, and the extent of his culpability.
Defendant bears the burden of proving sentencing en-
trapment by a preponderance of the evidence, and the
sentencing court must make “express factual findings” as
to whether defendant has met that burden. Here, the
court remanded because “nothing in the record shows
thatthedistrict court considered all therelevant evidence
or made the required findings to reject Parrilla’s sentenc-
ing entrapment claim, [and] the record is not sufficiently
developed to show whether the district court properly
applied the gun enhancement.”
U.S. v. Parrilla, 114 E3d 124, 127-28 (9th Cir. 1997).

To be included in Outline at I1.C.1.

D.C. Circuit examines sentencing liability for defen-
dant whose participation in conspiracy straddled his
eighteenthbirthday.Defendantwas11yearsold whenhe
first joined a large drug conspiracy. He turned 18 during
the course of the conspiracy, and was 19 when he was
indicted. In addition to his own conduct, the sentencing
courtheld defendantliable for the foreseeable conductin
furtherance of the conspiracy by his fellow conspirators
that occurred before he turned 18. Defendant argued,
first, thatasajuvenile he did not have therequisite capac-
ity to “join” a conspiracy, and second, that because “a
defendant’s relevant conduct does not include the con-
duct of members of a conspiracy prior to the defendant
joining the conspiracy,” USSG § 1B1.3, comment. (n.2)
(emphasis added), he should not be held liable for the
conduct of others before he turned 18.

The court acknowledged that, in some instances, fed-
eral juvenile delinquency law may limit a young defen-
dant’sliability for the conduct of others. “[I|n the case of a
defendant younger than twenty-one at the time of the
indictment who joined a conspiracy prior to reaching
eighteen, the government must either obtain a transfer of
the defendant to adult status or prove that the defendant
personally engaged in some affirmative act in further-
ance of the conspiracy after turning eighteen before the
court may attribute to him as relevant conduct drugs sold
by coconspirators before he reached age eighteen.”

The court affirmed the sentence because “there was
overwhelming evidence of post-eighteen action in fur-
therance of the conspiracy. . . . The adult conduct ratifies
the juvenile agreement to join the conspiracy and the
juvenile participation in the conspiracy. . . . Since [defen-
dant] was properly convicted in adult court of a con-
spiracy he joined as a juvenile but continued in after
eighteen, the Guidelines unambiguously permit the
court to consider his and his co-conspirator’s foreseeable
conduct ‘that occurred during the commission of the
[entire conspiracy] offense,’ . . . starting when he joined
the conspiracy at age eleven.”

U.S.v. Thomas, 114 E3d 228, 262-67 (D.C. Cir. 1997).

To be included in Outline at 1.I and I1.A.2

Criminal History
Career Offender

Fourth Circuit holds that post-offense reclassification
of prior violent felony to misdemeanor level does not
change its status under career offender provision. De-
fendantwas sentenced in 1996 as a career offender, partly
on the basis of a 1986 state conviction for “assault on a
woman,” which at the time carried a two-year maximum
sentence. In 1994 the state reclassified that offense as an
Al misdemeanor with a maximum sentence of 150 days.
As such, it would not have qualified as a crime of violence
as defined in § 4B1.2 at the time defendant was sen-
tenced, and he argued that he should not have been
sentenced as a career offender.

The appellate court disagreed and affirmed the sen-
tence. “The issue presented in the instant appeal appears
tobe one of firstimpression for the federal courts. Guided
by the language of the guideline and the accompanying
notes arejection of Johnson’s positionis dictated.” For the
“two prior felony conviction ” required for career offender
status, § 4B1.2(c)(2) provides that: “The date that a defen-
dantsustained a conviction shall be the date that the guilt
of the defendant has been established.” The court found
that defendant “sustained his conviction for assault on a
female in 1986. In 1986, assault on a female was punish-
able by a statutory maximum of 2 years. Thus, Johnson’s
assault conviction is properly considered a prior felony
conviction for guideline purposes.”

U.S. v. Johnson, 114 E3d 435, 445 (4th Cir. 1997).

To be included in Outline at IV.B.3

General Application Principles

Amendments

Eighth Circuit outlines procedure for district courts
when considering whether to apply retroactive amend-
ments following § 3582(c)(2) motion. Defendant was
sentenced in 1993 for a marijuana offense. Aftera § 5K1.1
departure, the district court departed well below the
guideline range but not below the 60-month statutory
minimum, despite a motion by the government under 18
U.S.C. §3553(e). After a Nov. 1995 amendment to the
Guidelines retroactively reduced the penalty for offenses
involving marijuana plants, defendant filed a motion to
reduce his sentence, 18 U.S.C. § 3582(c)(2). He argued
that his new sentencing range would be 57-71 months,
and that the substantial assistance departure should be
recalculated from this level.

The government argued against a reduction, claiming
that defendant had already benefited from a substantial
reduction, that it would not have moved for a reduction
below the statutory minimum if the amendment had
been in effect, and that defendant’s later escape from
prison undermined his value as a witness. The govern-
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ment also claimed that, because of the longer original
guideline range, it did not charge defendant with a
§ 924 (c) firearms violation or file notice of his status as a
repeat drug offender, which would have added to the
statutory minimum sentence. The district court, in a one-
line, handwritten ruling, denied defendant’s motion “for
the reasons set out in the [government’s] response.

The appellate court remanded for reconsideration.
Reading § 3582(c)(2) and USSG § 1B1.10(b) together, “a
district court [must] make two distinct determinations.
First, by substituting only the amended sentencing range
for the originally determined sentencing range, and leav-
ing all other previous factual decisions concerning par-
ticularized sentencing factors (e.g., role in the offense,
obstruction of justice, victim adjustments, more than
minimal planning, acceptance of responsibility, number
of plants, etc.) intact, the district court must determine
what sentence it would have imposed had the new sen-
tencing range been the range at the time of the original
sentencing. Second, havingmade the firstdetermination,
the district court must consider that determination to-
gether with the general sentencing considerations con-
tained in section 3553(a) and, in the exercise of its thus
informed discretion, decide whether or not to modify the
original sentence previously imposed. . . . The denial of
Wyatt’s motion for a sentence reduction, absent any indi-
cation that the district court considered what would have
been an appropriate sentence under the retroactive
amendment, constitutes an abuse of discretion.”

The court went on to consider which of the factors
raised by the government could properly be considered
onremand, such as “other charges the government might
have been able to file had it not entered the plea agree-
ment. While we agree that the district court should not
speculate about what charges the government chose not
to pursue, the district court is free to consider the com-
plete nature of the defendant’s crime pursuant to section
3553(a).” As for defendant’s escape, that may not be con-
sider in setting the amended guideline range, but “it is
appropriate for the district court to consider his escape as
relevant to the defendant’s nature and characteristics
when determining whether ultimately to grant the mo-
tion to modify his sentence.”

The court rejected defendant’s claim that the district
court was bound to honor it’s original decision to depart,
and to use the amended guideline range as its starting
point. “A discretionary decision to depart from the Guide-
lines range on the basis of substantial assistance made at
the original time of sentencing is not a ‘guideline applica-
tion decision’ that remains intact when the court consid-
ersthe new Guidelinerange. ... Thedistrict court’s discre-
tionary decision of whether to depart from the new
amended Guidelines range based upon Wyatt’s prior sub-
stantial assistance is not dictated or mandated by either
its prior decision to depart or by the extent of its prior

departure, because ‘the benefit accruing from a lowered
sentencing range is independent of any substantial-as-
sistance considerations.” . . . The district court retains
unfettered discretion to consider anew whether a depar-
ture from the new sentencing range is now warranted in
light of the defendant’s prior substantial assistance.”
U.S.v.Wyatt, 115E3d 606, 608-10 (8th Cir. 1997). Accord
U.S. v. Vautier, 140 E3d 1361, 1364-66 (11th Cir. 1998) (in
similar case, agreeing with Wyatton two-step inquiry and
thatdistrict court “has the discretion to decide whether to
re-applyadownward departure for substantial assistance
when considering what sentence the court would have
imposed under the amended guideline”). See also USSG
§1B1.10(b), comment. (n.3) (“[w]hen the original sen-
tence represented a downward departure, a comparable
reduction below the amended guideline range may be
appropriate”).
See Outlineat I.E

Departures

Mitigating Circumstances

First Circuit holds that agreeing to be deported did not
warrant downward departure. Defendant pled guilty to
unlawful reentry following deportation and the govern-
ment “agreed to recommend a downward departure un-
der U.S.S.G. § 5K2.0 in return for a stipulation of alienage
and deportability following his release from prison, as
well aswaivers of any deportation hearing and any appeal
from the deportation order.” The offer was in line with a
1995 memorandum from the Attorney General that au-
thorized U.S. attorneys to recommend departure under
these circumstances. The district court rejected the de-
parture, holding that it did not have authority under the
Guidelines to do so.

The appellate court agreed, holding that a stipulation
to deportation was neither a mitigating circumstance “of
a kind” not considered by the Sentencing Commission
nor mitigation “to a degree” not contemplated by the
Commission. “[W]e think it is quite clear that the Com-
mission would have considered that an alien defendant,
particularly one convicted of unlawful reentry subse-
quent to deportation for an aggravated felony, almost
certainly would be deported again. . . . Furthermore, we
believe it would be farfetched to suppose that the Com-
mission overlooked the central reality that in all likeli-
hood deportation would occur by normal operation of
law as a matter of course—irrespective of the alien
defendant’s consent—following a conviction for illegal
reentry subsequent to deportation for an aggravated
felony.”

The court also cited statistics showing that, on average,
over amillionillegal aliens are expelled from the U.S. each
year and that approximately 97% accept a voluntary de-
parture procedure. “These analogous data indicate that

Guideline Sentencing Update, vol. 9, no. 8, June 24, 1998 ¢ a publication of the Federal Judicial Center 3



an alien criminal defendant with no plausible basis for
contesting deportation—particularly one convicted of
illegal reentry subsequent to deportation for an aggra-
vated felony—does not meet the atypicality requirement
for a section 5K2.0 departure simply by relying upon
whatever administrative convenience presumably may
result from a stipulated deportation. . . . We therefore
conclude that the Sentencing Commission was fully cog-
nizant that virtually all alien criminal defendants, con-
victed under 8 U.S.C. § 1326(a) and sentenced pursuant
to U.S.S.G. § 2L1.2, would be subjected to deportation
and that many undoubtedly would stipulate to deporta-
tion. Accordingly, we hold, at least in the absence of a
colorable, nonfrivolous defense to deportation, that the
proffered ground for departure under U.S.S.G. § 5K2.0
does not constitute a mitigating circumstance of a kind
not adequately considered by the Commission.”

On the second possible departure rationale, the court
stated that “[a] mitigating circumstance is present to a
degree not contemplated by the Commission only if it is
portentous enough to make the case meaningfully atypi-
cal. . . . Absent some mitigating circumstance not sug-
gested here, no substantial atypicality is demonstrated
where an alien defendant simply stipulates to deporta-
tion and no nonfrivolous defense to deportation is dis-
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cernible.” And because no specific facts were alleged that
this particular defendant’s stipulation was atypical, “the
parties essentially are left with their implicit contention
that any stipulated deportation constitutes an extraordi-
nary mitigating circumstance, for no other reason than
that it bears the government’s endorsement and dis-
penses with an administrative hearing. However, were
downward departures permitted simply on the
conclusory representations in the Memorandum, with-
out regard to whether the alien defendant has a
nonfrivolous defense to deportation, individualized
guideline sentencing indeed could be undermined by
what the district court aptly termed a ‘shadow guideline’
thatwould erode the prescribed [base offenselevel] inany
alien-criminal defendant’s case to which the government
chose to apply the Memorandum, simpliciter.”

U.S. v. Clase-Espinal, 115 E3d 1054, 105660 (1st Cir.
1997). Cf. U.S. v. Young, No. 97-1455 (2d Cir. May 12, 1998)
(Keenan, Dist. ].) (reversed: improper to give departure to
recently naturalized U.S. citizen defendant—who could
not be deported—on ground that had he not been natu-
ralized, he might have received departure for agreeing to
be deported).

See Outlineat VI.C.5.b
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Departures

Mitigating Circumstances

D.C. Circuit holds that “criminal history” in §5K2.13
has “broader meaning” than “criminal history” calcu-
lated in §4A1.1. Defendant pled guilty to one count of
being a felon in possession of a firearm and faced a
sentencing range of 37-46 months. His criminal history
included four other firearms offenses, some of which
involved assaultive or threatening behavior. The district
court found that defendant suffered from post-traumatic
stress disorder (from service in the Vietham War) and
departed under §5K2.13 to a sentence of five years’ pro-
bation. In concluding that “defendant’s criminal history
does not indicate a need for incarceration to protect the
public,” §5K2.13, the court noted that defendant’s men-
tal condition was treatable, he would not be released
from prison on another, uncompleted sentence until his
middle fifties, his criminal history score was erroneous,
and he had never actually injured any law enforcement
officers during his previous criminal conduct despite
repeated opportunities to do so. On appeal, the govern-
ment argued that “criminal history” as defined in Chap-
ter 4, Part A of the Guidelines was the only relevant factor
in assessing whether defendant should be incarcerated
to protect the public.

The appellate court disagreed, holding “that the
‘criminal history’ referred to in section 5K2.13 is not lim-
ited to the meaning Chapter 4, Part A gives it.” The circuit
previously held that “non-violent offense” in §5K2.13
should not be equated with“crime of violence” in §4B1.2.
“The different purposes behind section 5K2.13 and
Chapter 4, Part A likewise suggest that the latter,” de-
signed to impose greater punishment on repeat offend-
ers, “should not control the meaning of ‘criminal history’
as used in the former,” whose purpose is lenity. “More-
over, the [Sentencing] Commission could have provided
that certain repeat offendersare ineligible for adeparture
under section 5K2.13. That it chose not to reinforces the
view that ‘criminal history’ means something more in
section 5K2.13 than it does in Chapter 4, Part A.”

“This is not to say, however, that anything is fair game.
Rather, the sentencing court may consider only those
factors that bear on whether ‘the defendant’s criminal
history . . . indicate[s] a need for incarceration to protect
the public.’ U.S.S.G.§5K2.13. The Ninth Circuit identified
four factors: psychiatric or other medical treatment the
defendant is receiving and its likelihood of success, the
defendant’s likely circumstances upon release, the

defendant’s overall criminal record and the ‘nature and
circumstances’ of the current offense.” See U.S. v. Cantu,
12 F3d 1506, 1516 (9th Cir. 1993).

In this case, the court agreed with the government’s
alternative claim and concluded that “[t]he sentencing
court here strayed far from these factors.” For example,
although defendant’s stress disorder is treatable, the
court made no findings that defendant would, in fact,
receive treatment. Also, although an individual in his
fifties may be less inclined to commit some forms of
crime, reliance on that supposition “is undermined by
the central role of reduced mental capacity, which sug-
gests thatthe normally beneficent effects of aging may be
ineffective” and the fact that “defendant’s criminal his-
tory involves the use and abuse of firearms, whose exer-
cise requires no youthful vigor.” The appellate court
found that the other factors relied on by the district court
were also inappropriate and remanded for resentencing
in accord with its opinion.

U.S. v. Atkins, 116 FE3d 1566, 1569-71 (D.C. Cir. 1997)
(per curiam) (Henderson, J., dissented). Note: Although
a proposed Nov. 1998 amendment would substantially
revise §5K2.13, the language at issue here would remain
with only slight modification.

See OutlineatVI.C.1.b

Aggravating Circumstances

Fifth Circuit holds that non-criminal conduct may be
considered for upward departure. Defendant pled
guilty to several counts related to possessing, transfer-
ring, and manufacturingillegal weapons, including three
machine guns and two silencers. As part of one sale,
defendant agreed to show an undercover agent how to
construct a silencer and videotaped that construction so
that others could learn hismethod. In that tape, he falsely
stated that he was properly licensed to manufacture the
silencer. At another point, defendant was notified by the
manufacturer of some of his weapons (which he had
illegally converted to fully automatic) that they were
about to become illegal and he should return them; de-
fendant wrote back and falsely claimed that he had sold
them. The district court departed upward on several
grounds and used the videotape and the letter to support
the ground that defendant had attempted to conceal his
illegal conduct and to facilitate manufacture and con-
cealment by others. Defendant argued on appeal that
“lying in the letter and on the video and participating in
the video were not, in themselves, criminal activities and
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thus cannot be used as the basis of an upward departure.”
“We are not persuaded that the district court, in con-
templating an upward departure, is limited to consider-
ing only acts that are criminal or illegal.” Although the
Fifth Circuit had previously held that non-criminal con-
duct should not be included in relevant conduct when
setting the offense level, see U.S. v. Peterson, 101 F.3d 375,
385 (5th Cir. 1996), that case “is distinguishable from the
present case because Petersoninvolves calculation of the
base offense level while Arce complains of the district
court’s upward departure. A sentencing court is not lim-
ited to ‘relevant conduct’ when considering an upward
departure. The Sentencing Guidelines provide in § 1B1.4:
‘In determining the sentence to impose within the guide-
line range, or whether a departure from the guidelines is
warranted, the court may consider, without limitation,
any information concerning the background, character
and conduct of the defendant, unless otherwise prohib-
ited by law.” (emphasis added) .. .. The Guidelines also
specifically provide that conduct which does not consti-
tute an element of the offense may be considered in
determiningadeparture, even when that conduct cannot
be considered in determining the base offense level un-
der §1B1.3. USSG §1B1.2 comment. note 3. ... We con-
clude thatadistrict courtcan consider conduct thatis not
itself criminal or ‘relevant conduct’ under §1B1.3 in de-
termining whether an upward departure is warranted.”
Although the court remanded for resentencing be-
cause one of the other grounds of departure was invalid,
itupheldthe conclusion thatthe actionsevidenced by the
videotape and letter “make this case unusual and outside
the heartland of cases governed by the Guidelines.”
U.S. v. Arce, 118 F3d 335, 340-43 (5th Cir. 1997).

See Outlineat |.A.4; generallyat1.A.3;1.C;VI.B.1.a;VI.B.1.l

Supervised Release

Revocation

Circuits differ on whether retroactive application of
§3583(h), allowing reimposition of supervised release,
is ex post facto violation. Effective Sept. 13, 1994, 18
U.S.C. §3583(h) authorizes imposition of a new term of
supervised release after a previous term is revoked. “The
length of such a term of supervised release shall not
exceed the term of supervised release authorized by stat-
ute for the offense that resulted in the original term of
supervised release, less any term of imprisonment that
was imposed upon revocation of supervised release.”
Before §3583(h), most circuits had held that supervised
release could not be reimposed once it was revoked.
Some of those circuits have now considered whether
applying § 3583(h) to defendants whose original offenses
occurred before Sept. 13, 1994, violates the Ex Post Facto
Clause of the Constitution.

The Third Circuit has held that applying § 3583(h) may
or may not be an ex post facto violation depending on the

type of felony in defendant’s original offense. The court
found that for a class A felony the maximum penalty was
the same under the old and new law. See U.S. v. Brady, 88
F3d 225, 228-29 (3d Cir. 1996) (“The only differenceis that
now [defendant’s] liberty can be restrained with a mix of
imprisonmentand supervised release. In eitherevent, the
legal consequences of his criminal conduct are identical,
... and we find no ex post facto violation.”) [8 GSU #9].

Later, however, the court held that §3583(h) could not
be applied retroactively when the original offense was a
class B, C, or D felony because the new maximum penalty
isgreater.“Forclass B, C,and D felonies, thereisadiscrep-
ancy between the amount of supervised release autho-
rized and the amount of incarceration that can be im-
posed” under §3583(e)(3). All allow a longer period of
supervised release than of imprisonment. “Since
§3583(h) ties the length of the total package to the length
of supervised release permitted under §3583(b), and
since this length exceeds the length of imprisonment
authorized under §83583(e), application of §3583(h) al-
lows imposition of a sentence two years longer than be-
fore for class B felonies (five years rather than three) and
one year longer for class C and D felonies (three years as
opposed to two). These lengthier periods of restricted
liberty authorized under § 3583(h) mean that application
of this provision impermissibly increases the punish-
mentfor thosewhocommitclassB, C, or Dfelonies. Brady
in no way bars us from recognizing this fact.”

To the government’s argument that defendant’s could
receive more lenient treatment under 8§ 3583(h) because
district courts may give shorter prison terms when a new
supervised release termisavailable, the court responded:
“Retrospective application of §3583(h) violates the ex
post facto prohibition if there is the potential that such
application may even once result in a harsher sentence
than previously authorized. The possibility that post
§3583(h) sentences may frequently be less onerous than
otherwise is insufficient to redeem the statute.”

U.S. v. Dozier, 119 FE3d 239, 243-44 (3d Cir. 1997) (also
stating that “[a] sentence imposed upon revocation of
supervised release is most properly viewed as a conse-
quence of the original criminal conviction™).

The Fourth Circuit agreed that 83583(h) should not be
applied retroactively when the original offense was a
class Cor Dfelony. The courtalsoagreed that punishment
for violating supervised release is punishment for the
original offense, and that it did not matter whether defen-
dants might be treated more leniently under the new law.
“‘[Aln increase in the possible penalty is ex post facto
regardless of the length of the sentence actually im-
posed.” (Emphasis added by court.)

After reviewing what defendant could receive under
the old law, the court determined that “8§ 3583(h) empow-
ers a court to do much more. In addition to allowing a
court to sentence a defendant to virtually the same term
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of imprisonment as above, it provides that a new term of
supervised release may also be imposed. . . . The length
of this new supervised release term is capped at the maxi-
mum term of supervised release allowed by § 3583(b) for
the original crime with credit given for any prison time
imposed under §3583(e)(3). . . . Therefore, the maximum
penalty for violating the terms of one’s release under
§3583(e)(3) and (h) is, for Class C and D felonies, two
years (less one day) in prison and an additional year and
aday of supervised release. ... This potential punishment
is greater than that under §3583(e) alone.” Following
Dozier, the court noted that the same result holds when
the original offense was a class B felony, but for class A or
E felonies, or misdemeanors, there is no disparity in the
maximum terms of release versus imprisonment“and the
application of §3583(h) cannot disadvantage defendants
guilty of these crimes by increasing the possible sanction
imposed after a single revocation of supervised release.”

U.S. v. Lominac, 144 F3d 308, 312-15 & n.9 (4th Cir.
1998).

Without specifically discussing the effect of the class of
the original felony, the Ninth Circuit reached the same
result for a pair of class C or D defendants. Both had been
given the maximum three-year term of supervised re-
lease, and after revocation were given a combination of
imprisonment and release equal to three years. After
finding that “punishment that follows . . . a violation [of
release] is imposed on the authority of conviction for the
underlying offense,” the court held that “section 3583(h)
subjected [defendants] to greater punishment than did
the prior law,” which for defendants was two years’ im-
prisonment (the terms of release could not be extended
because they were already serving the maximum).

“Under the later-enacted section 3583(h), however,
the district courts could, and did, impose three years of
restriction . . . [which] may reasonably be viewed on its
face as a more onerous penalty than two years of restric-
tion. More important, section 3583(h) exposes [defen-
dants] to the possibility of further incarceration (up to
their two year maximum) followed by more supervised
release if they violate the conditions of the second super-
vised releases. This is a penalty that . . . [they] could not
face in our circuit at the time they committed their of-
fenses.” The court also agreed with the Seventh Circuit’s
later-overruled decision in Beals, below, that, even if a
more severe punishment is not initially given under
§3583(h), an ex post facto problem arises “from the pos-
sibility of repeated violations of the conditions of succes-
sive supervised releases” that could lead to greater total
punishment.

U.S. v. Collins, 118 F.3d 1394, 1397-98 (9th Cir. 1997).

The Seventh Circuit originally held that retroactive
application of §3583(h) was improper because it could
resultingreater total punishment. See U.S. v. Beals, 87 F.3d

854, 858-60 (7th Cir. 1996) (also holding that punishment
for supervised release violation arises from original of-
fense) [8 GSU#9]. However, the courtlater overruled Beals
and determined that the “speculative nature” of a poten-
tially greater punishment was insufficient to preclude
retroactive application of §3583(h). Defendant had her
five-year term of release revoked and was sentenced to
seven months’ imprisonment and a new term of release
under §3583(h). The court cited Supreme Court prece-
dent for the proposition that “the Ex Post Facto Clause
does not ‘forbid[] any legislative change that has any
conceivable risk of affecting a prisoner’s punishment’ . .
.. Retroactive application of new legislation violates the
Ex Post Facto Clause only when the statute produces a
sufficient risk of increasing a defendant’s punishment.”
Considering the “‘practical, as opposed to purely theo-
retical’ effect of §3583(h)’s application” to defendant, the
court concluded that defendant “has not suffered in-
creased punishment as a result of this application be-
cause under both the old and the new law, the district
court could have imposed a prison term for the entire
term of supervised release authorized for her original
offense. The mere possibility” that defendant might face
greater punishment after future violations of release
“does not produce a sufficient risk of increasing her pun-
ishment.”

U.S. v. Withers, 128 F3d 1167, 1170-72 (7th Cir. 1997).

The Sixth Circuit held that §3583(h) could be applied
to two defendants originally sentenced before Sept. 13,
1994. The court cited an earlier case for the proposition
that punishment for a violation of supervised release
“impose[s] a new sentence for the later misconduct” and
doesnotadd punishmentforthe original offense. See U.S.
v. Reese, 71 F3d 582, 590-91 (6th Cir. 1995) (holding that
§3583(g) can be applied retroactively). Following the rea-
soning of that case, “section 3583(h) may be applied to
defendants. .. without violating the Ex Post Facto Clause
because section 3583(h) was passed before they violated
thetermsof their supervisedrelease.... [S]ection 3583(h)
does not alter the punishment for defendants’ original
offenses; section 3583(h) instead imposes punishment
for defendants’ new offenses for violating the conditions
of their supervised release—offenses they committed af-
ter section 3583(h) was passed.” The court acknowledged
that the courts in Bealsand Collins, supra, had reached a
different result, but held it was “bound by the holding of
this court in Reese.”

U.S. v. Page, 131 F3d 1173, 1175-76 (6th Cir. 1997). See
also U.S. v. Evans, 87 FE3d 1009, 1010-11 (8th Cir. 1996)
(same: §3583(h) “applied to [defendant’s] case in 1995
because the district court did not increase the sentence
for his original [1992] crime but merely punished him for
violating his supervised release” in 1995).

See Outline at VI1.B.1
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Offense Conduct

Calculating Weight of Drugs

Eighth Circuit holds that sentence maybe based on type
of drugs agreed to, even if different drugis actually sold.
After several purchases of cocaine from defendant, an
undercover officer (Deist) asked about buying metham-
phetamine. The first attempted buy failed, but another
was set up by an informant (Rush). Defendant did not
make the sale himself, but arranged for Rush to buy from
his source, Pimentel, who agreed to sell three pounds of
methamphetamine to Rush in two stages. Pimentel was
arrested after selling the first pound. Later analysis
showed that the substance sold was actually amphet-
amine. Defendant was charged with several drug counts,
and pled guilty to one count of possession with the intent
to distribute cocaine. His sentence was based in part on
the three pounds of methamphetamine.

On appeal, defendant challenged the use of the meth-
amphetamine guideline in calculating the drugs attribut-
able to him as a result of the transaction between
Pimentel and Rush. He did not contest that the agree-
ment was for methamphetamine or that his act of aiding
and abetting the agreement was relevant conduct, but
argued that his sentence should be based on amphet-
amine, the substance that was actually distributed.

“The Sentencing Guidelines call for the inclusion of
‘types and quantities of drugs not specified in the count
of conviction,’ U.S.5.G.§2D1.1,commentn. 12, that were
‘part of the same course of conduct or common scheme

or plan as the offense of conviction.” U.S.S.G.
§1B1.3(a)(2). Where a defendant negotiated for or at-
tempted to receive a specific substance but that sub-
stance was, unanticipated by and unbeknownst to the
defendant, replaced with a different substance, the
defendant’s culpable conduct is most accurately evalu-
ated by ascribing to the defendant the intended rather
than the unintended substance. See U.S. v. Steward, 16
F3d 317,321 (9th Cir. 1994)” (sentence correctly based on
methamphetamine even though substance defendant
sold as methamphetamine was actually ephedrine he
had been duped into purchasing earlier). “The negotia-
tion itself constitutes the defendant’s relevant conduct,
and ‘[t]he nature and seriousness of [the defendant’s]
conduct is the same no matter’ what substance was ac-
tually delivered.”

“Thereisnodoubt...that[Lopez] intended to aid and
abet a transaction involving methamphetamine. ... The
fact that the substance Pimentel delivered was amphet-
amine and not methamphetamine was merely fortu-
itous. . . . Lopez had previously sold methamphetamine
to Rush and had attempted several times to arrange
methamphetamine transactions with Deist. Amphet-
amine was never part of Lopez’s scheme or plan. The
district court therefore properly concluded that Lopez’s
sentence should be based on the methamphetamine
guideline.”

U.S. v. Lopez, 125 F.3d 597, 599-600 (8th Cir. 1997).

See Outline generally at 11.B.3; 11.B.4.a
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General Application Principles

Relevant Conduct

Sixth Circuit vacates adjustment and departure based
on conduct that did not have sufficient nexus to offense
of conviction. Defendant was part of a cocaine-selling
operation. On one occasion, he participated with others
in the torture of an acquaintance they thought had stolen
some crack cocaine from the group. Defendant and the
others were initially charged with conspiracy and other
drug offenses, but he pled guilty to only one count of
distributing crack. Based on the torture incident, the
districtcourtincreased the offense level under §3A1.3for
restraint of victim, and also departed upward under
§5K2.2 (physical injury to victim) and 5K2.8 (extreme
conduct). Defendantargued onappeal, and the appellate
court agreed, that his participation in the torture, which
occurred on Feb. 8, 1995, could not be used at sentencing
because it was not sufficiently connected to his Dec. 28,
1994, offense of conviction.

“U.S.S.G. §1B1.3(a) defines relevant conduct for the
purposes of calculating the base offense level, offender
characteristics, and adjustments such as the one at issue
hereunder §3A1.3forrestraintof victim. Section 1B1.3(a)
states in relevant part that these levels shall be deter-
mined on the basis of [defendant’s conduct] ‘. . . that
occurred during the commission of the offense of convic-
tion, in preparation for that offense, or in the course of
attempting to avoid detection or responsibility for that
offense."U.S.S.G. §1B1.3(a)(1)(A) (emphasis added). The
February 8 torture could not have occurred during or in
preparation for the offense of conviction, which took
place six weeks earlier. . .. The court never found, or even
suggested, that the torture was an attempt to hide Cross’s
December 28 offense. . . . We therefore cannot affirm the
sentence under §1B1.3(a)(1)(A). ... For this same reason,
§1B1.3(a)(1)(B), which applies ‘in the case of a jointly
undertaken criminal activity,’ is also inapplicable.”

“The next portion of the relevant conduct provision,
U.S.S.G. §1B1.3(a)(2), allows the use of acts that are ‘part
of the same course of conduct or common scheme,” but
applies only to offenses which should be grouped under
§3D1.2(d). . . . Although the offense of conviction was a
drug offense, and is thus groupable under this provision,
torture clearly falls outside the scope. . . . Section
1B1.3(a)(2) does not apply to this case.”

“Nor does the conduct fall within the bounds of
§1B1.3(a)(3), which includes as relevant conduct ‘all
harm that resulted from the acts and omissions specified

in subsections (a)(1) and (a)(2) above, and all harm that
was the object of such acts and omissions.’ . . . As noted
above, (a)(2) does notapply atall. The acts and omissions
in (a)(1) are those taken in the course of, or in the avoid-
ance of, the offense of conviction, and the court made no
findings linking the events of February 8 with Cross’s
crack cocaine sale on December 28 of the previous year.
... Finally, although §1B1.3(a)(4) allows the consider-
ation of ‘any other information specified in the appli-
cable guideline,” § 3A1.3 (the applicable guideline for re-
straint of victim) by its terms applies only when the re-
straint occurred ‘in the course of the offense.”” The court
therefore concluded that “the torture was not ‘relevant
conduct’ as to Cross’s offense of conviction, and we must
vacate Cross’s sentence and remand for the district court
either to resentence Cross without the enhancement for
restraint of victim under § 3A1.3 or to develop a factual
record to justify the inclusion of the torture as relevant
conduct.”

As for the departure, “district courts may consider
more than just ‘relevant conduct,” as defined in §1B1.3.”
However, “[s]ection 1B1.3’s detailed definition of ‘rel-
evant conduct’ demonstrates that the Commission has
considered and rejected the notion that conduct com-
pletely unrelated to the offense of conviction should fac-
tor into the calculation of the Guideline range . . . . Al-
though the Commission has left open the possibility that
some conduct that does not fall within the technical
definition of ‘relevant conduct’ (because it relates to the
offense of conviction inan unusual way thatthe Commis-
sion did not foresee) may nonetheless be related to the
offense of conviction and may therefore be used in de-
parting from the guidelines, there is nothing in the record
before us to suggest that this is such an unusual case. We
therefore vacate Cross’s four-level upward departure and
remand to the district court for further factual findings
concerning this issue and resentencing.”

The courtrejected defendant’s contention that district
courts cannot depart based on conduct in a dismissed
count, that the torture was part of the dismissed con-
spiracy count, and therefore the torture could not be
used. “[U]nder §1B1.4 and its commentary, a district
court may depart upwards based on conduct that is cov-
ered by a dismissed count.”

U.S. v. Cross, 121 E3d 234, 238-44 (6th Cir. 1997).

See Outline generally at LA and ILA; l11.LA.3; and IX.A.1
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Adjustments

Obstruction of Justice

Ninth Circuit rejects §3C1.1 enhancement for giving
false name and documents at arrest, distinguishes Ap-
plication Notes 3(c) and 4(a). Defendant was stopped by
INS agents as he attempted to enter the U.S. He told a
customs officer that he was a U.S. citizen and produced
several identification documents bearing a false name.
For approximately ten hours defendant maintained the
ruse, admitting his real name only afteracomputer check
and several phone calls revealed his true identity, which
was verified by a fingerprint check. The district court
imposed an obstruction of justice enhancement under
Note 3(c) of §3C1.1, “producing . . . a false, altered, or
counterfeitdocumentor record during an official investi-
gation or judicial proceeding.” Defendant argued on ap-
peal that his conduct fell under Note 4(a), which states
that enhancement is not warranted for “providing a false
name or identification document at arrest, except where
such conduct actually resulted in a significant hindrance
tothe investigation or prosecution of the instant offense.”

The appellate court agreed. “Although these applica-
tion notes appear to conflict, [we have held that] applica-
tion note 3(c) ‘anticipate[s] lack of candor toward the
court—including lack of candor in respect to a[n] . . .
investigation for the court,” while application note 4(a)
anticipates lack of candor toward law enforcement offic-
ers. . . . We have explained that ‘application note 3(c)
provides that attempting to produce a false document
“during an official investigation or judicial proceeding”
qualifies for the enhancement, even without a showing of
actual obstruction. We must interpret this application
note’s reference to an “official investigation” narrowly, as
reaching only official investigations closely associated
with judicial proceedings. A broader reading would con-
flictwith application note 4(a), which providesthatgiving
a false identification document “at arrest” only qualifies
for the enhancement if it significantly impedes an inves-
tigation.”. . . Thus, the application notes distinguish be-
tween false statements and documents presented to
judges, magistrates, probation officers and pretrial ser-
vices officers, which need not impede an investigation or
prosecution to constitute an obstruction of justice, and
those presented to law enforcement officers, in which
circumstance somesignificanthindrancetoaninvestiga-
tion or prosecution must be established.”

Before determining whether defendant’s actions
posed a “significant hindrance,” the court noted that his
lies could also fall under Note 3(g), “providing a materi-
ally false statement to a law enforcement officer that
significantly obstructed orimpeded the official investiga-
tion or prosecution of the instant offense.” The court
concluded, however, that the facts did not show that
defendant’s conduct sufficiently hindered or obstructed

the investigation of his offense so as to warrant enhance-
ment. The actions taken by INS officials were either rou-
tine or minimal, and the investigation may have taken
much less time if the FBI had not lost defendant’s
fingerprints the first time they were sent.

U.S. v. Solano-Godines, 120 F.3d 957, 962-65 (9th Cir.
1997).

Please note: Because the Nov. 1, 1998, guideline
amendments added new Application Note 1, Notes 3 and
4 are now Notes 4 and 5, respectively.

See QOutlineat I11.C.1and 2.b

Departures

Criminal History

Eleventh Circuit holds that district court’s belief that
defendant was not actually guilty of prior offense can-
not warrant departure. Defendant’s criminal history
warranted sentencingas a career offender, partly because
of aprior state conviction for aggravated assault. Because
defendant had received an unusually light sentence of
probation for that conviction, the district court con-
cluded that, under the charging practices of the county
court in which defendant was convicted (with which the
district courtwas familiar), defendant had likely commit-
ted a less serious offense and only pled guilty to the
aggravated assault charge to avoid lengthy judicial pro-
ceedings. Therefore, the court held that the career of-
fender category overrepresented defendant’s criminal
history, seeUSSG §4A1.3, and sentenced him to the lower
guideline range that otherwise applied.

On the government’s appeal, the appellate court re-
manded. “For all intents and purposes, the district court
engaged in a collateral attack on Phillips’ aggravated as-
sault conviction. The court essentially utilized the down-
ward departure to nullify that conviction.. .. . Itwas error
for the district court to do that. Collateral attacks on prior
convictions are allowed in federal sentencing proceed-
ings in one narrow circumstance only: when the convic-
tion was obtained in violation of the defendant’s right to
counsel.” Because defendant was represented by an at-
torney in the prior proceeding at issue here, the sentenc-
ing court “was not free to ignore or discount the aggra-
vated assault conviction based upon its concerns about
the Fulton County criminal justice system . ... Justas a
district court may not directly negate a prior conviction
because of doubts about the verity of the result, it also
may not do that indirectly by departing downward be-
cause of those same doubts.”

The court further held that §4A1.3 “is concerned with
the pattern ortimingof prior convictions, notwith doubts
about their validity. . . . When §4A1.3 is applied, the
validity of the convictions is assumed. . . . Section 4A1.3
does not permit what [prior cases] prohibit: a lower sen-
tencing range resulting from the judge’s doubts about
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whether the defendant was truly guilty or fairly convicted
of a prior crime.”
U.S. v. Phillips, 120 E3d 227, 231-32 (11th Cir. 1997).

See Outlinegenerally at IV.A.3 and VI.A.2

Mitigating Circumstances

Ninth Circuitholds thatlack ofknowledge of high purity
of drugs cannot be categorically proscribed as basis for
departure. Defendant, whowasactingasamiddlemanin
a drug sale, pled guilty to possession of methamphet-
amine with intent to distribute. Because the drug was
unusually pure (over 80%), he was sentenced on the basis
of the weight of the actual methamphetamine rather than
the weight of the entire mixture. See USSG §2D1.1(c),
n.(B). The district court rejected defendant’s claim that,
because he was just the middleman in the deal, he did not
know that the methamphetamine was so pure and thus
could receive a downward departure.

The appellate court remanded, reiterating that under
Koonv. U.S.,116 S. Ct. 2035 (1996), there are relatively few
factors that may not be considered as potential grounds
for departure. Koon held “that ‘a federal court’s examina-
tion of whether a factor can ever be an appropriate basis
for departure is limited to determining whether the Com-
mission has proscribed, as a categorical matter, consider-
ation of the factor.’ Id. at 2051 (emphasis added). . . .
Applying the Koon analysis, we conclude that the district
court did have legal authority under the Guidelines to
consider a downward departure on the ground that
Mendoza had no control over, or knowledge of, the purity
of the methamphetamine that he delivered. That ground
does not involve one of the few factors categorically pro-
scribed by the Sentencing Commission. . . . We are not at
liberty, after Koon, to create additional categories of fac-
torsthatwe deem inappropriate asgroundsfor departure
in every circumstance.”

Following the same reasoning, the court rejected the
government’s argument that Application Notes 9 and 14
of §2D1.1 necessarily precluded departure. “Note 9 pro-
vides only that a district court cannot depart upward on
the basis of unusually high purity of methamphetamine;
it says nothing about whether a district court can depart
downward on the ground that the defendant had no
control over, or knowledge of, the purity of the metham-
phetaminethathewastransporting.” Note 14 restrictsthe
possibility of departing for a defendant who did not rea-
sonably foresee a high quantityof drugs. “Whether appli-
cation note 14 representsaconsideration by the Commis-
sionofthe degree and kind of circumstances presented by
Mendoza’s case is for the district court in its discretion to
decide on remand,” not for the appellate court to decide
“in the first instance.”

U.S. v. Mendoza, 121 F.3d 510, 513-15 (9th Cir. 1997).

See Outlineat 11.A.3.e and X.A.1, generally atVI.B.1.a

Seventh Circuit determines when status as deport-
able alien may allow possibility of departure. In two
cases decided a week apart, the Seventh Circuit distin-
guished when a defendant’s status as a deportable alien
may be used for downward departure. In the first case,
defendants were all convicted under 8 U.S.C. § 1326,
which prohibits deported aliens from returning to the
U.S. withoutfirstgaining permission of the Attorney Gen-
eral. Requesting downward departures, “[t]he defendants
argued that their status as deportable alienswould lead to
harsher conditions of confinement. ... In addition, they
will face deportation upon completion of their sen-
tences.” The district court rejected the use of their status
asdeportablealiensasaproperground,and the appellate
court affirmed.

“Here, defendants were sentenced under Guidelines
section 2L1.2 . ... [A]s noted by the Sixth Circuit, ‘[a]ll of
the[] crimes [to which section 2L1.2 applies] may be
committed only by aliens, and most, if not all, of those
aliensaredeportable....’ U.S.v. Ebolum, 72 F.3d 35, 38 (6th
Cir. 1995). Because deportable alien status is an inherent
element of the crimes to which the guideline applies, this
factor was clearly ‘taken into consideration by the Sen-
tencing Commission in formulating the guideline[]"....
Like the Sixth Circuit, ‘we must assume that the Sentenc-
ing Commission took deportable alien status into ac-
count when formulating a guideline that applies almost
invariably to crimes, such as 8 U.S.C. § 1326, that may be
committed only by aliens whose conduct makes them
deportable.” Ebolum, 72 F3d at 38. . . . The district court
did not err in deeming deportable alien status an inap-
propriate basis for departure in these cases.”

U.S. v. Gonzalez-Portillo, 121 F3d 1122, 1124-25 (7th
Cir. 1997).

In the later case, a deportable alien defendant was
convicted of importing heroin into the U.S. He requested
a downward departure on several grounds related to his
alien status. The district court did not directly address
each specific claim but, following U.S. v. Restrepo, 999 F.2d
640 (2d Cir. 1993), and other cases, ruled that conditions
of incarceration that result from a defendant’s status as a
deportable alien do not warrant departure.

The appellate court remanded. Koon v. U.S., 116 S. Ct.
2035 (1996), “allows the court to take into consideration
any ‘unusual or exceptional’ factor present in the case
that has not already been taken into consideration by the
Guidelines. . . . [W]hen the offense for which the defen-
dant is being sentenced encompasses being present in
the United States after having been deported, we ruled [in
Gonzalez-Portillo] that the Guidelines already took into
consideration the defendant’s status as a deportable
alien. But here, Farouil was charged with importing
heroin into the United States, and we have no reason to
believe that the Guidelines have accounted for a
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defendant’sstatusasadeportablealieninsettingthe level
for that offense. The district court is thus free to consider
whether Farouil’'s status as a deportable alien has resulted
in unusual or exceptional hardship in his conditions of
confinement.”
U.S. v. Farouil, 124 F.3d 838, 846-47 (7th Cir. 1997).
See OutlineatVI.C.5.b

Guideline Amendments

Several of the Nov. 1, 1998, amendments to the Sentenc-
ing Guidelines will affect sections of Guideline Sentenc-
ing: An Outline of Appellate Case Law on Selected Issues.
Those sections of the Outlineare listed below, along with
a brief summary of the relevant amendments.

II1.A.1: Amendment 587 changes the language and struc-
ture of §3A1.1(b) and Application Note 2while adding an
additional two-level increase if the offense “involved a
large number of vulnerable victims.”

II1.B.8.a (Victim’s perspective): Amendment 580 clari-
fiesthatan imposter may be given the §3B1.3 adjustment
for abuse of a position of trust.

III.C.2.c: Amendment 582 adds new Application Note
5(e) “to establish that lying to a probation officer about

drug use while released on bail does not warrant an ob-
struction of justice adjustment under §3C1.1.”

II1.C.4.a: Amendment 581 adds new Application Note 1
“to clarify what the term ‘instant offense’ means” in
§3C1.1. Note that the original Application Notes1to 7 are
now renumbered 2 to 8, which will affect references to the
notes in the rest of Outline section I11.C.

V.C.3: Amendment 584 adds new subdivision (6) to
§5D1.3(d) to authorize an order of deportation as a con-
dition of supervised release in certain circumstances. (A
similar provision was added for probation in
§5B1.3(d)(6).)

VI.B, VI.C, and X.A.1: Amendment 585 amends § 5K2.0
and its Commentary “to reference specifically in the gen-
eral departure policy statement the United States Su-
preme Court’s decision in United States v. Koon, 116 S. Ct.
2035 (1996).”

VI.C.1.b: Amendment 583 replaces §5K2.13 entirely and
removes the “non-violent offense” language that has
caused a split in the circuits. A new Application Note
provides a definition of “significantly reduced mental
capacity.”

Note to readers: The new edition of Guideline Sentencing: An Outline of Appellate Case Law on Selected Issues (Sept.
1998), has been mailed to all recipients of GSU. If you have not received your copy by now, or would like to request
additional copies, please contact the FJC’s Information Services Office by fax at 202-273-4025.
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Departures
Mitigating Circumstances

Tenth Circuit affirms downward departure under Koon
for career offender based on overstated criminal his-
tory and effect of age and infirmity. Defendant, age 64,
pled guilty to a drug felony. With two prior drug convic-
tions, one almost ten years old, he qualified as a career
offender subject to 151-180 months in prison (instead of
37-46 months). The district court granted a downward
departure, to 42 months, finding that defendant’s age, “in
addition to his various infirmities, . . . warrant a down-
ward departure from the career offender category” be-
cause those factors made it less likely defendant would
commit future crimes. The court relied on two other
grounds: had defendant’s oldest drug conviction been
handled in a more timely fashion it would have been
more than ten years prior to the instant offense and he
would not be a career offender; and, the previous drug
convictions were “minor offenses” for which he received
“relatively lenient” sentences. USSG § 4A1.3.

The appellate court affirmed, after an extensive over-
viewof Koonv. U.S.,116S. Ct. 2035 (1996). The court noted
that “circumstances making up a defendant’s criminal
history cannot be used as a basis for an offense-level
departure and circumstances surrounding the instant
offense cannot be used as a basis for a criminal history
category departure.” However, “in considering a depar-
ture under section 4A1.3, a district court may rely on
offender characteristics such as age and infirmity [USSG
§5H1.1] thatare logically relevant to a defendant’s crimi-
nal history or likelihood for recidivism, but only in com-
binationwith other circumstances ofadefendant’s crimi-
nal history.... Althoughthe terms‘elderly’ and ‘infirm’ are
difficult to define, and more difficult to measure in de-
gree, we cannot say that the district court abused its
discretion in concluding that the factors of age and infir-
mity are present in this case to an exceptional degree.”

“Similarly, we conclude that the district court properly
relied upon the circumstances surrounding Collins’s
1986 conviction. . . . [T]he Guidelines recognize that a
prior conviction close to the ten-year time limit may be
relevantin determining whether a departure is appropri-
ate under section4A1.3....Thus, adistrict court properly
could conclude thata defendant with a predicate convic-
tion close to tenyears prior to the instant offense is not as
likely to recidivate as a career offender whose predicate
convictions occurred closer to the instant offense. . . . A
district court also could conclude that a defendant who

received a ‘relatively lenient’ sentence for a predicate
conviction has a less serious criminal history than a ca-
reer offender whose predicate convictions resulted in
lengthy periods of incarceration. . . . Finally, a district
court could conclude that delay in the prosecution of a
defendant who committed the conduct underlying a
predicate conviction more than ten years prior to the
instant offense, under some circumstances, may warrant
adeparture.”

“[W]e now move to the second inquiry in our depar-
ture analysis: whether the combination of factors identi-
fied by the district court warrants a downward departure
from the career offender guideline. ... Thedistrict court’s
ultimate determination that Collins’s age, infirmity, and
the circumstances surrounding his 1986 conviction re-
move him from the career offender heartland is ‘just the
sortofdeterminationthatmustbe accorded deference by
the appellate courts.” Koon, ... 116 S. Ct. at 2053. Accord-
ingly, we conclude that the district court did notabuse its
discretion in concluding that the various departure fac-
torsitrelied upon warranted a departure.” The courtalso
found the degree of departure reasonable, holding that
sentencing within the non-career offender range was
justified in this situation.

U.S. v. Collins, 122 F3d 1297, 1300-09 (10th Cir. 1997).

See OutlineatVI.A.2,VI.C.1.f, and X.A.1

Third Circuit holds that “significantly reduced mental
capacity” includes inability to control conduct defen-
dant knowsis wrong. Defendant pled guilty to one count
of possession of child pornography. While defendant ad-
mitted that he knew his conductwaswrong, he requested
adeparture under § 5K2.13 based on his inability to con-
trol his urges to view pornography because of childhood
sexual abuse (and presented extensive expert opinion on
this issue). However, the district court denied the depar-
ture, concluding that defendant’s mental capacity was
not “significantly reduced,” as required by 85K2.13, be-
cause hewas“abletoabsorbinformation in the usual way
and to exercise the power of reason.”

The appellate court concluded that was too narrow a
reading of “significantly reduced mental capacity,” and
held that “a defendant’s ability to control his or her own
conduct is a relevant consideration when determining
the defendant’s eligibility for a downward departure pur-
suant to section 5K2.13.” Reviewing case law, the Model
Penal Code, and the Insanity Defense Reform Act of 1984,
the court concluded “that the Sentencing Commission
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intended to include those with cognitive impairments
and those with volitional impairments within the defini-
tion of ‘reduced mental capacity.”” The court set forth a
two-part test. “A person may be suffering from a ‘reduced
mental capacity’ [under] section 5K2.13 if either:

“(1) the person is unable to absorb information in the
usual way or to exercise the power of reason; or

“(2) the person knowswhat he isdoing and thatitiswrong
but cannot control his behavior or conform it to the law.

“The first prong permits sentencing courts to consider
defects of cognition. The second prong permits sentenc-
ing courts to consider defects of volition. Sentencing
courts must consider both prongs before making a deter-
mination about a defendant’s ‘reduced mental capacity.””

The court emphasized that “a mere reduction in men-
tal capacity is not sufficient to warrant a departure . . ..
Taken together, the requirements of section 5K2.13 are
not easily met. In addition, the district courts retain their
discretion to deny a downward departure even when a
defendant does satisfy his burden. We therefore believe
that our decision will not open the floodgates to every
defendant who ‘felt compelled’ to commit a crime.”

The court added that, “although a defendant must be
suffering from something greater than mere ‘emotional
problems’ to obtain a downward departure, . . . certain
emotional conditions may be the cause of a defendant’s
significantly reduced mental capacity.” The court agreed
with U.S. v. Cantu, 12 F3d 1506, 1512 (9th Cir. 1993), that
§ 5K2.13 “applies to both mental defects and emotional
disorders....Asthecourtconcludedin Cantu, ‘[t]he focus
of the guideline provision is reduced mental capacity, not
the cause—organic, behavioral, or both—of the reduc-
tion.’ Id. (emphasis in original).”

Alongthese lines, the court noted that the district court
here properly refused to consider defendant’s “troubled
childhood” as a reason for departure in and of itself. See
USSG §5K2.12. “On remand, however, the sentencing
court may look to that childhood to inform its determina-
tion regarding whether McBroom suffered from a signifi-
cantly reduced mental capacity atthe time ofthe offense.”

U.S. v. McBroom, 124 F.3d 533, 540-51 (3d Cir. 1997).

See OutlineatVI.C.1.b

Note: Effective Nov. 1, 1998, USSG §5K2.13 and its com-
mentary were significantly amended. New Application
Note 1 defines “significantly reduced mental capacity” to
mean that “the defendant, although convicted, has a sig-
nificantly impaired ability to (A) understand the wrong-
fulness of the behavior comprising the offense or to exer-
cise the power of reason; or (B) control behavior that the
defendant knows is wrongful” (Emphasis added.) The
“Reason for Amendment” explains that the new defini-
tion is “in accord with the decision in United States v.
McBroom, 124 F.3d 533 (3d Cir. 1997).”

Eighth Circuit holds that low purity of methamphet-
amine cannot warrant downward departure. Defen-
dants, convicted of methamphetamine distribution, re-
quested downward departure based on the low purity of
their mixture, which was less than one percent pure
methamphetamine. The district court held thatit did not
have the authority to depart on this basis. The appellate
court agreed, concluding that “the Sentencing Commis-
sionadequately tookinto considerationthe purity level of
methamphetamine in formulating the Guidelines.”

“‘In the case of a mixture or substance containing. ..
methamphetamine, use the offense level determined by
the entire weight of the mixture or substance, or the
offense level determined by the weight ofthe ... metham-
phetamine (actual), whichever is greater. [§2D1.1(c),
Note (B)] (emphasis added). The Sentencing Guidelines
further provide that trafficking in drug mixtures with
unusually high purity levels may warrant an upward de-
parture, ‘except in the case of PCP or methamphetamine
for which the guideline itself provides for the consider-
ation of purity.” USSG §2D1.1, comment. (n.9) (emphasis
added).” Thus, district courts may consider purity only
“in instances where the purity of the methamphetamine
results in a greater offense level than the offense level
resulting from the weight of the entire substance or mix-
ture. A departure below this ‘greater’ offense level solely
on the basis of a mixture’s low methamphetamine purity
would directly contradict and effectively eviscerate the
Commission’s explicit formula directing courts to sen-
tence methamphetamine violations by the methodyield-
ing the greatest base offense level.” Low purity of a meth-
amphetamine mixture “is a ‘forbidden factor’ under
Koon, ...116S.Ct.at 2045, which cannot be used asa basis
for a downward departure.”

U.S. v. Beltran, 122 F.3d 1156, 1159 (8th Cir. 1997).

See Outlineat 11.A.3.e

General Application Principles

Relevant Conduct

Seventh Circuit holds that rejected drug shipment
should not be included in relevant conduct. Defendants
arranged a marijuana purchase from a confidential infor-
mant. However, defendants deemed the quality of the
marijuana unsatisfactory and declined to take delivery of
the 500-pound load. A few months later the parties
reached agreement on another deal, and this time defen-
dants accepted 700 pounds of marijuana. The district
court included the rejected load as relevant conduct
when sentencing defendants, a decision they appealed.

The appellate court reversed. “Here, the defendants
were charged with, and pleaded guilty to, asingle count of
conspiracy to possess with intent to distribute marijuana.
The evidence established that Mr. Mankiewicz negoti-
ated...forthedeliveryofasingleload of marijuana. Asthe
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government points out in its brief, there is no question
that, throughout the charged conspiracy, his intent, and
that of Mr. Zawadzki, was to acquire only that load. No
other quantity was foreseeable to them.”

The court held that“thisresultis the one mostcompat-
ible with the intent of the Guidelines. . .. [T]he commen-
tary to U.S.S.G. §2D1.1 states that, ‘in a reverse sting, the
agreed-upon quantity of the controlled substance would
more accurately reflect the scale of the offense because
theamountactually delivered is controlled by the govern-
ment, not the defendant.” U.S.S.G. §2D1.1 comment.
(n.12). As counsel pointed out at oral argument, this sec-
tionisintended to ensure thatunscrupulous law enforce-
ment officials do notincrease the amountdelivered to the
defendant and therefore increase the amount of the
defendant’s sentence. Although there is absolutely no
evidence that such a motivation actually existed in this
case, the facts demonstrate the danger. At oral argument,
we were informed that the marijuana that was supplied
was the government’s. It would have been possible for the
confidential informant to supply low-grade marijuanain
the expectation of its being rejected and in that way to
increase the amount received, but never retained for dis-
tribution, by the defendants.”

U.S. v. Mankiewicz, 122 F.3d 399, 402 (7th Cir. 1997).

See Outlineat 11.B.4.a, generally at .Aand I.A

Sentencing Procedure
Waiver of Appeal

Second Circuit holds that broad waivers of right to ap-
peal require careful, fact-specific scrutiny. Defendant’s
plea agreement stated: “The defendant agrees not to file
an appeal in the event that the Court imposes a sentence
within or below the applicable Sentencing Guidelines
range as determined by the Court.” (Emphasisadded.) The
agreement estimated that defendant’s sentencing range
would be 15-21 months. However, as the appellate court
noted, defendant “retains no right of appeal unless the
court upwardly departs from the range which it deter-
mines to be proper, a range which could bear little to no
resemblance to the predicted range. No provision for
appeal exists simply because the ultimate sentence
proves to be beyond, or even considerably beyond, the
anticipated range.” In fact, the sentencing court deter-
mined that the proper range was 27-33 months, and
imposed a 27-month term.

The appellate court noted that “[a]n ordinary appeal
waiver provision waives the defendant’s right to appeal a
sentence falling within a range explicitly stipulated
within the agreement itself.” Because this waiver agree-
ment contained no such stipulation, “the defendant as-
sumes avirtually unbounded risk of error or abuse by the
sentencing court,” leading the court to determine that
such agreements require careful scrutiny. “A request for

appeal arising from such a plea bargain will not be sum-
marily denied, as are many such requests arising from
standard plea agreements. Instead, such a request will
cause us to examine carefully the facts of the case and to
look at the manner in which the agreement and the sen-
tence were entered into and applied to determine
whether itmeritsour review. In particular, ... wewillfocus
upon 1) the extenttowhich the defendantactually under-
stood both the scope of the waiver provision and the
factors at work which encompass his risk of a sentence
exceeding the predicted range, and 2) the extent of actual
discrepancy between the predicted range and the ulti-
mate sentence.”

Despite its “serious concerns with the plea bargain
waiver provision,” the court found that under the facts of
the case there was“nothing unconstitutionaland nothing
so unfair or erroneous as to warrant our refusal to uphold
the agreement.” Defendant “secured considerable ben-
efits” from the agreement, the final sentence was only six
months above the top end of the predicted range, and,
“although it is possible that Rosa did not foresee what
actually occurred at sentencing, we can see no funda-
mental unfairness in that result.”

U.S. v. Rosa, 123 F.3d 94, 99-102 (2d Cir. 1997). See also
U.S. v. Martinez-Rios, 143 F.3d 662, 668-69 (2d Cir. 1998)
(following Rosa, rejecting similar waiver and allowing
appeal where there was no colloquy concerning waiver at
plea allocution and sentencing judge indicated at least
some issues would not be covered by waiver). Cf. U.S. v.
Goodman, 165 F3d 169, 174-75 (2d Cir. 1999) (same, for
“even broader” waiver that only limited sentence to sta-
tutory maximum—defendant“received very little benefit
in exchange for her plea of guilty” and during plea allocu-
tion judge suggested she would retain right to appeal in
some circumstances, contrary to language ofagreement).
Butcf.U.S.v.Atterberry, 144 F3d 1299, 1301 (10th Cir. 1998)
(upholding waiver of “right to appeal any sentence that
does not exceed the maximum penalty provided by the
statute of conviction on any ground”; although district
court made passing, “routine” reference to defendant’s
general right to appeal sentence, that “could not have
affected Mr. Atterberry’s waiver decision” and nothing
indicated waiver was not knowing and voluntary).

See Outline at IX.A.5

Probation and Supervised Release

Revocation of Probation

Fourth Circuit holds that, although substantial assis-
tance departure was granted at original sentencing,
such departure may not be considered at revocation
sentencing unless government makes new § 5K1.1 mo-
tion. Defendantwas sentenced for fraud offensesin 1993.
Although his guideline range was 46-57 months, he was
sentenced to five years of probation after a substantial
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assistance departure, §5K1.1. His probation was revoked
in 1995 and he was sentenced to 46 months. Between the
time of his original sentencing and revocation, 18 U.S.C.
§ 3565(a)(2) was amended. Courts had held that the ear-
lier version of § 3565(a)(2) limited a revocation sentence
to the sentence available at the time of original sentenc-
ing, and that departures could not be based on post-
sentencing conduct. The amended version allows sen-
tencing under the usual statutory and guideline factors
without being limited by the original guideline range.
Here, the district court used the earlier version of
§3565(a)(2). Defendant argued that the later version
should have been used and, alternatively, that the court
could have departed downward under the earlier version.

The first claim failed under the “savings clause,” 1
U.S.C. §109, which provides in pertinent part that “[t]he
repeal of any statute shall not have the effect to release or
extinguish any penalty . . . incurred under such statute,
unless the repealing Act shall so expressly provide, and
such statute shall be treated as still remaining in force for
the purpose of sustaining any proper action or prosecu-
tion for the enforcement of such penalty . .. .” “Following
the amendment to §3565(a)(2), the district court was
permitted to consider post-sentencing factors as a basis
for departure, a situation that Schaefer acknowledges
may lead to a less severe sentence than the one that
otherwise would be required. Accordingly, § 109 prevents
the district court from applying the amended provisions

Guideline Sentencing Update, vol. 10, no. 3, Feb. 26, 1999
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of §3565(a)(2) to impose a sentence lower than that al-
lowed under the former version of § 3565(a)(2).”

The court also rejected defendant’s second claim. Al-
though the prior version of §3565(a)(2) would normally
allow a court to consider departure at a revocation sen-
tencing for a ground that was present at the original
sentencing, “a departure under §5K1.1, p.s. is different
from the typical basis for departure, and this difference
dictates a different result. Unlike all other grounds for
departure, in order for adistrict court to base a departure
uponadefendant’ssubstantial assistance...,the Govern-
ment must first move the district courtto do so. ... Thus,
although a sentence based on substantial assistance may
have been available at the initial sentencing based on the
Government’s motion, it cannot be considered to be
available at resentencing following a probation revoca-
tion absent a renewed motion by the Government. . . .
Accordingly, at the sentencing hearing following the pro-
bationrevocation, because the Governmentdid notmove
for a departure based on substantial assistance, and be-
cause the parties agree that there was no other proper
basis for departure brought to the attention of the court
during the initial sentencing hearing, the district court
properly concluded that it was constrained to sentence
Schaefer within the applicable guideline range.”

U.S. v. Schaefer, 120 E3d 505, 507-09 (4th Cir. 1997).

See Outlineat VII.A.1
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Sentencing Procedure

Supreme Court holds that defendant retained Fifth
Amendment rights at sentencing and that adverse in-
ference may notbe drawn from silence. Defendant pled
guilty to four drug counts, but reserved the right to con-
test the amount of drugs at sentencing. At the plea hear-
ing, the district court warned her that by pleading guilty
she would waive various rights, including “the right to
remain silent under the Fifth Amendment.” At sentenc-
ing, the government presented evidence on the amount
of drugs defendant sold. Defendant challenged the ad-
equacy of that evidence, but did not testify or present any
evidence of her own. The district court found the gov-
ernment’s evidence on quantity credible, partly by draw-
ing an adverse inference from defendant’s silence, and
sentenced her to a ten-year mandatory minimum term.
The court held that defendant, after pleading guilty, had
no right to remain silent on the details of her offenses.

The Third Circuit affirmed, concluding that “although
Mitchell faced the possibility of a harsher sentence . . .
because of her failure to testify at the sentencing hearing,
. .. in light of the fact that she does not claim that she
exposed herself to future federal or state prosecution, the
Fifth Amendment privilege no longer was available to
her.” U.S. v. Mitchell, 122 E3d 185, 189-91 (3d Cir. 1997).

The Supreme Court remanded, rejecting the govern-
ment’s argument that defendant’s guilty plea waived her
privilege against compelled self-incrimination and rul-
ing “that petitioner retained the privilege at her sentenc-
ing hearing. . . . There is no convincing reason why the
narrow inquiry at the plea colloquy should entail such an
extensive waiver of the privilege. Unlike the defendant
taking the stand, .. . the defendant who pleads guilty puts
nothingin dispute regarding the essentials of the offense.
Rather, the defendant takes those matters out of dispute
....Under these circumstances, there is little danger that
the court will be misled by selective disclosure.”

The Court further reasoned that nothing in a colloquy
under Fed. R. Crim. P. 11 “indicates that the defendant
consents to take the stand in the sentencing phase or to
suffer adverse consequences from declining to do so.
Both the Rule and the District Court’sadmonition were to
the effect that by entry of the plea petitioner would sur-
render the right ‘at trial’ to invoke the [Fifth Amendment]
privilege. As there was to be no trial, the warning would
not have brought home to petitioner that she was also
waiving theright to self-incrimination at sentencing. The
purpose of Rule 11 is to inform the defendant of what she

loses by forgoing the trial, not to elicit a waiver of the
privilege for proceedings still to follow. A waiver of aright
to trial with its attendant privileges is not a waiver of the
privileges which exist beyond the confines of the trial.”

The Court also rejected the idea that the district court
could draw an adverse inference from defendant’s si-
lence. “The normal rule in a criminal case is that no
negative inference from the defendant’s failure to testify
is permitted. . . . [A] sentencing hearing is part of the
criminal case—the explicit concern of the self-incrimina-
tion privilege. In accordance with the text of the Fifth
Amendment, we must accord the privilege the same pro-
tection in the sentencing phase of ‘any criminal case’ as
that which is due in the trial phase of the same case.”

The Court added that “[w]hether silence bears upon
the determination of a lack of remorse, or upon accep-
tance of responsibility for purposes of the downward
adjustment provided in § 3E1.1 of the United States Sen-
tencing Guidelines (1998), is a separate question. It is not
before us, and we express no view on it.”

Four justices dissented from the adverse inferences
holding, but they agreed that defendant “had the right to
invoke her Fifth Amendment privilege during the sen-
tencing phase of her criminal case.”

Mitchell v. U.S., 119 S. Ct. 1307, 1311-16 (1999).

See Outline generally at IIL.E.2; IX.B and D.3

Departures

Mitigating Circumstances

D.C., Second, and Ninth Circuits hold that rehabilita-
tion following original sentencing may be considered
for downward departure at resentencing after remand;
Eighth Circuit disagrees. In the first two circuits, defen-
dants were convicted on drug charges and also received a
consecutive sentence under 18 U.S.C. § 924(c). After be-
ginning their sentences, each filed a successful motion to
have the §924(c) conviction overturned in light of Bailey
v. U.S.,, 516 U.S. 137 (1995). Both defendants were resen-
tenced, and both requested a downward departure to
account for their rehabilitative efforts while serving their
original sentences. Both district courts concluded they
did nothave authority to departfor post-convictionreha-
bilitation, and both defendants appealed.

The appellate courts remanded, concluding that un-
der Koon v. U.S., 116 S. Ct. 2035 (1996), such a departure
could not be categorically excluded. The D.C. Circuit
found that “postconvictionrehabilitationisnotone ofthe
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[listed] prohibited factors [in the Sentencing Guidelines],
nor have we found any other provision of the Guidelines,
policy statements, or official commentary of the Sentenc-
ing Commission prohibiting its consideration. We there-
fore hold . . . that sentencing courts may consider post-
conviction rehabilitation at resentencing.” However, the
court also found that because “‘post-offense rehabilita-
tive efforts,’ . . . a concept linguistically broad enough to
cover post-conviction rehabilitation,” are covered in
§3E1.1’'s commentary, post-conviction rehabilitation
should be treated as “already taken into account” by the
Guidelines. Therefore, it “must be present ‘to such an
exceptional degree that the situation cannot be consid-
ered typical of those circumstances in which the accep-
tance of responsibility adjustment is granted.””

The Second Circuit had already held that post-offense
drug rehabilitation could be considered for departure
because it was not adequately considered in the Guide-
lines. See U.S. v. Maier, 975 FE2d 944, 948 (2d Cir. 1992). “We
see no significant difference between the post-offense
rehabilitation that we [approved] in Maier . . . and reha-
bilitation achieved in prison between imposition of the
original sentence and resentencing. When the trial court
undertook to resentence Reyes after vacating his
§924(c)(1) conviction, it was required to consider him as
hestoodbeforethe courtatthattime.... [I]fthe defendant
achieved a rehabilitation sufficiently impressive to be
considered ‘atypical’ and to take his case out of the heart-
land, we see no reason why this should notbe considered,
as in Maier, a basis for departure.”

In the Ninth Circuit case, the district court had de-
parted downward at resentencing after a remand caused
byanimproper departure. The appellate court concluded
that, after Koon, “post-sentencing rehabilitative efforts
may be a basis for a downward departure. . . . Like the
Second Circuit, we cannot ascertain any meaningful dis-
tinction between post-offense and post-sentencing re-
habilitation. Nor is there supportin the Guidelines for the
proposition that a court is forbidden from looking at a
defendant’s rehabilitative efforts upon resentencing.
Given the intervening Supreme Court decision in Koon,”
post-sentencing rehabilitation cannot be categorically
precluded as a basis for departure. The court went on to
affirm the departure for defendant’s rehabilitative efforts.

U.S.v. Green, 152 E3d 1202, 1207-08 (9th Cir. 1998) (per
curiam); U.S. v. Rhodes, 145 E3d 1375, 1379-84 (D.C. Cir.
1998) (Silberman, J., dissented); U.S. v. Core, 125 FE3d 74,
77-79 (2d Cir. 1997). Accord U.S. v. Sally, 116 E3d 76, 79-82
(3d Cir. 1997). Cf. U.S. v.Whitaker, 152 E3d 1238, 1239 (10th
Cir. 1998) (holding that Koon effectively overruled circuit
precedent that precluded using post-offense/presen-
tencing rehabilitation efforts as basis for departure).

The Eighth Circuit—also in a Bailey resentencing
case—reached the opposite conclusion. The court rea-
soned, first, that “Koon addressed the matters that a dis-

trict court may properly consider in departing from the
guideline at an original sentencing . . ., [not] whether
post-sentencing events might support a departure at a
resentencing because that matter was not before it. We
therefore do not think that Koonshould be read to require
district courts to consider a defendant’s post-sentencing
rehabilitative conduct as a basis for downward departure
at resentencing.” Second, allowing such a departure
would increase sentencing disparity by providing a
“windfall” for “a few lucky defendants, simply because of
a legal error in their original sentencing,” that is not
available to other prisoners. The court was also con-
cerned that rewarding “exemplary conduct in prison. . .
may interfere with the Bureau of Prisons’s statutory power
to award good-time credits to prisoners.”

Finally, the court noted it had previously limited mat-
ters that maybe considered for departure atresentencing
after remand to “any relevant evidence on that issue that
it could have heard at the first hearing.” Thus, rehabilita-
tive efforts before the original sentencing may be consid-
ered, see U.S. v. Kapitzke, 130 E3d 820, 823-24 (8th Cir.
1997), but “[r]ehabilitation that takes place behind the
prison walls after the original sentencing . . . is not rel-
evant, since the sentencing court obviously could not
have considered it at the time of the original sentencing.”

U.S.v.Sims, No.98-2287 (8th Cir. Apr. 9, 1999) (Arnold, J.).

See OutlineatVI.C.2.a

Sixth Circuit holds that disparitybuiltinto guidelines
did not provide basis for downward departure. Defen-
dant pled guilty to mail theft and credit card fraud
charges. The amount of loss for sentencing purposes was
over $13,000, and she faced a sentence of 12-18 months.
The district court departed, however, after finding that
the sentence for defendant’s “relatively minor white-col-
lar” crime was “disproportionate” compared to the sen-
tence that could result from a more serious white-collar
crime, using the example of thirty months forabank fraud
that resulted in a $360,000 loss. The court concluded that
the Sentencing Commission had not considered this type
of disparity in formulating the Guidelines. The govern-
ment appealed and the appellate court reversed, holding
that defendant’s situation is not unusual under the
Guidelines and was, in fact, deliberate.

“For theft and fraud offenses, the Commission rea-
soned that severity would be based, in part, on the
amount of loss due to the theft or fraud . . . . In ordinary
circumstances, a person who steals credit cards from the
mail and makes eleven-thousand dollars of unauthorized
charges should receive a sentence below, but not neces-
sarily far below, that of a person who cheats a bank out of
hundreds of thousands of dollars. . . . [T]he Commission
did not establish a uniform margin of increase. . . . This
progressive margin of increase results in fraud offenders
at the low end receiving sentences that appear harsh
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when compared with high-level fraud offenders. The
Commission, however, explicitly classified as ‘serious’
low-level fraud and other white-collar offenders. .. [and]
deliberately prescribed a relatively high sentencing level
forlow-level white-collar offenders. . . . That this arrange-
ment produces disproportionate results between high
and low-level offenders cannot serve as the legal basis for
a downward departure absent unusual circumstances in
the particular situation.” Finding no unusual circum-
stances here, the court reversed.
U.S. v. Weaver, 126 E3d 789, 792-94 (6th Cir. 1997).

See Outline generally at VI.C.5.b

Criminal History

First Circuit allows departure for serious uncharged
conduct that was dissimilar to offense of conviction.
After defendant was arrested on a domestic violence
charge, police discovered firearms in his house. Defen-
dantwasthen chargedinfederal courtwith three firearms
offenses and pled guilty to all three. Although he faced a
sentence of 33-41 months, the district court departed
under § 4A1.3 by increasing defendant’s criminal history
category from III to V and imposed a 63-month prison
term. The court based the departure on two grounds:
seven prior convictions that were not counted because
theywere too old; and a 17-year “history of persistent and
vicious domestic violence,” for which there was ample
evidence but no criminal convictions. Together, these
facts indicated that defendant’s criminal history score
“does not adequately reflect the seriousness of
defendant’s past criminal conduct or the likelihood that
the defendant will commit other crimes,” USSG §4A1.3.
On appeal, defendant argued that, because §4A1.3(e)
expressly invites courts to consider “prior similarconduct
notresultingin a criminal conviction” (emphasis added),
courts should not consider dissimilar, uncharged con-
duct.Theappellate courtdisagreed, finding that, because
§ 4A1.3(e) was merely part of a nonexhaustive list of pos-
sible departure grounds, “to infer that the guideline’s
explicitauthorization to consider similar misconductasa
basis for departure precludes any consideration of dis-
similar misconduct for that purpose not only would frus-
trate the ‘included, but not limited to’ caveat that the
Sentencing Commission deliberately inserted in the text
of section 4A1.3, but also would run counter to a funda-
mental principle of departure jurisprudence: that, in the
absence of an explicit proscription, courts generally
should not reject categorically any factor as a potential
departure predicate. . . . Accordingly, we hold that, in an
appropriate case, a criminal history departure can be
based upon prior dissimilar conduct that was neither
charged nor the subject of a conviction.” Finding this “an
appropriate case,” the court affirmed the departure.
U.S.v. Brewster, 127 E3d 22, 25-28 (1st Cir. 1997). But cf.
U.S.v. Chunza-Plazas, 45 E3d 51, 56 (2d Cir. 1995) (vacat-

ing upward departure based on dissimilar foreign crimi-
nal conduct that had not resulted in conviction: “Even
assuming that [§ 4A1.3(e)] might reasonably be extended
to include criminal conduct in a foreign country, a court
might properly consider that conduct only if it is ‘similar’
to the crime of conviction.”).

See Outline generally at VI.A.1.c

Criminal History
Career Offenders

Eleventh Circuit finds that “guilty but mentally ill” plea
can count toward career offender status. Defendant was
convicted of bank robbery. He had three previous felony
convictions, two of which were based on pleas of “guilty
but mentally ill” (GBMI) under Georgia law. The sentenc-
ing court held that the GBMI plea was analogous to a plea
of nolo contendere, which made it a conviction under
§4A1.2(a)(4) that could be used under § 4B1.1 as a “prior
felony conviction.” See §4B1.2(c) & comment. (n.3). De-
fendantwassentenced as a career offender and appealed,
arguing that § 4B1.1 should be strictly interpreted to ex-
clude consideration of the GBMI pleas.

The appellate court affirmed, concluding that, under
Georgialaw, “a conviction based on the GBMI plea has the
same operation at law as a conviction based on a plea of
guilty. . . . The sole substantive distinction between a
conviction based on a GBMI pleaand one based on a guilty
plea relates to the incarceration and treatment of the
defendant after sentencing.” As the Georgia Supreme
Court held, a verdict based on a GBMI plea “has the same
force and effect as any other guilty verdicts, with [the]
additional provision that the Department of Corrections
or other incarcerating authority provide mental health
treatment for a person found guilty but mentally ill.”
(Emphasisadded by Eleventh Circuit.) “We therefore hold
thatapleaof ‘guiltybutmentallyill’ isa ‘guilty plea’ within
the meaning of section 4A1.2(a)(4) of the sentencing
guidelines, and that the convictions at issue qualify as
‘prior felony convictions’ under section 4B1.1.”

U.S. v. Bankston, 121 E3d 1411, 1414-16 (11th Cir.
1997).

See Outline generally at IV.B.3

Determining the Sentence
Restitution

Most circuits to decide issue hold that Mandatory Vic-
tims Restitution Act cannot be applied retroactively;
two disagree. The Mandatory Victims Restitution Act of
1996 (MVRA), effective Apr. 24, 1996, added 18 U.S.C.
§3663A and substantially amended the Victim and Wit-
ness Protection Act (VwWPA), 18 U.S.C. §§3663-3664.
Among other things, the MVRA mandates an order of full
restitution for certain offenses regardless of the defen-
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dant’s ability to pay (which is only to be considered in
setting up a schedule of payments). See §3664(f)(1)(A)
and (f)(2). Under former § 3664 (a), adefendant’s financial
circumstances were considered in determining the
amount of restitution to be paid, if any.

Most circuits to rule on the issue have held that apply-
ing the MVRA’s mandatory restitution requirement to de-
fendants who committed their crimes before Apr. 24,
1996, would violate the Ex Post Facto Clause of the Consti-
tution. See U.S. v. Edwards, 162 F3d 87,89-92 (3d Cir. 1998)
(remanded: specifically disagreeing with Newman, infra,
and holding that “retrospective application of the MVRA
violates the Ex Post Facto Clause because restitution im-
posed as part of a defendant’s sentence is criminal pun-
ishment, not a civil sanction, and the shift from discre-
tionary to mandatory restitution increases the punish-
ment meted out to a particular defendant”); U.S. v. Siegel,
153 E3d 1256, 1259-60 (11th Cir. 1998) (same); U.S. v.
Baggett, 125 E3d 1319, 1322 (9th Cir. 1997) (remanded:
“amended VWPA . . . had the potential to increase the
amount of restitution [defendants] would have to pay”);
U.S.v. Thompson, 113 E3d 13, 14 n.1 (2d Cir. 1997) (agree-
ing with parties’ conclusion that applying MVRA retroac-
tively would be ex post facto violation). See also U.S. v.
Bapack, 129 E3d 1320, 1327 n.13 (D.C. Cir. 1997) (without
discussion, applying pre-MVRA provisions on review).

The Eighth Circuit agreed that the MVRA cannot be
applied retroactively, but concluded that, because
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defendant’s offense of conviction occurred May 30, 1996,
applying the MVRA to order restitution for related conduct
that occurred before the MVRA’s effective date was not an
ex post facto violation. U.S. v. Williams, 128 E3d 1239,
1241-42 (8th Cir. 1997) (affirmed: defendant “had fair
warning his criminal conduct could trigger mandatory
restitution under § 3663A(a) (3) to persons other than the
victims of his May 30 offense”).

However, the Seventh Circuitheld thatthe MVRA canbe
applied retroactively because “we do not believe that
restitution qualifies as a criminal punishment. . . . It is
separate and distinct from any punishment visited upon
the wrongdoer and operates to ensure that a wrongdoer
does not procure any benefit through his conduct at
others’ expense.” Thus, because defendant’s criminal
punishment was not increased, applying the MVRA to his
pre-MVRA offense did not violate the Ex Post Facto Clause.
U.S. v. Newman, 144 E3d 531, 538-42 (7th Cir. 1998).

Most recently, the Tenth Circuit agreed with the Sev-
enth while “reject[ing] the views of the Second, Third,
Eighth, Ninth, Eleventh and D.C. circuits to the contrary.”
The court reasoned that earlier circuit decisions had held
that a restitution order under a previously amended ver-
sion of the vwPA did notimplicate the Ex Post Facto Clause
because it “does notinflict punishment,” and “the logic of
these cases is patently applicable to the MVRA.” U.S. v.
Nichols, 169 E3d 1255, 1279-80 & nn.8-9 (10th Cir. 1999).

See Outline generally at section V.D
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Departures

Substantial Assistance

Third Circuit holds that, even though plea agreement
did not specify it, government retained sole discretion
to decide whether to file § 5K1.1 motion. Defendant
entered into a plea agreement whereby the government
agreed to make a §5K1.1 departure motion if defendant
“fully complies with this agreement prior to his sentenc-
ing, [and] provides substantial assistance in the investi-
gation or prosecution of one or more persons who have
committed offenses.” The government did not move for
departure, claiming that defendant did not meet his ob-
ligations under the agreement. The district court denied
defendant’s motion to require the government to move
for departure or, alternatively, to withdraw his plea.

“On appeal, the central question that concerns us is
whether the district court erred in its interpretation that
the plea agreement required the defendant to satisfy the
Government that he complied with its terms and pro-
vided substantial assistance to the Government. ... [The
district court] examined the law pertaining to plea agree-
ments and focused on the absence in this plea agreement
of any provision in which the Government expressly re-
served the sole discretion to determine whether the de-
fendant is entitled to a motion for a section 5K1.1 depar-
ture. The Government [argues] ... thatthe pleaagreement
should be interpreted similarly to those agreements
which expressly reserve to the Government ‘sole discre-
tion’ in the matters of 5K1.1 motions and the exercise of
that discretion by the Government on a subjective basis.
We are constrained to agree.”

The plea agreement “must be interpreted in the con-
text of the circumstances under which it was formulated
and general principles of the interpretation of contracts.
... [A]lthough the agreement did not specifically reserve
to the Government the sole discretion to evaluate
whether the defendant has rendered substantial assis-
tance, it ‘contemplate[d] that any downward departure
motion must be made “pursuant to” 18 U.S.C. §3553(e)
and Guidelines 5K1.1.". .. Thus, the plea agreement was
implicitly subject to the statute and the Sentencing
Guidelines and both expresslylodge the decision to make
the motion in the Government’s discretion, regardless of
whether the Government expressly reserved such deci-
sionin the plea agreement. ... The negotiations between
the parties to the agreement are consistent with this
conclusion. The district court found that it was undis-
puted that during the plea negotiations, the defendant’s
counsel demanded thatifthe Governmentdecided notto

move for a downward departure, it would have to justify
that decision in court under an objective standard. The
Government rejected that proposal.”

“Thus, the district court had a very limited role in
reviewing the Government'’s refusal to move for a down-
ward departure. . . . We, therefore, agree with the district
court and hold that the Government’s decision not to
move for a departure is reviewable only for bad faith or an
unconstitutional motive.” Defendant did not allege ei-
ther, so the decision was affirmed.

U.S. v. Huang, 178 E3d 184, 187-89 (3d Cir. 1998).

See Outlineat VI.E1.b.ii

Second and Eighth Circuits hold that wording of plea
agreement may limit government’s ability to withhold
§ 5K1.1 motion for reasons unrelated to substantial as-
sistance. In the Second Circuit case, the government had
filed motions for downward departure under § 5K1.1 and
18 U.S.C. §3553(e), advising the district court that defen-
dant had provided substantial assistance. However, de-
fendant failed to appear at his original sentencing hear-
ingand later was arrested for and pled guilty in state court
to selling crack cocaine. After this the government suc-
cessfully moved to withdraw its earlier motions and de-
fendantwas sentenced without benefitofa departure. He
argued on appeal that he had cooperated as promised in
hispleaagreementand thedistrict courthad the power to
depart without a government motion.

The appellate court remanded for resentencing. “The
districtjudge’s ruling that the motion could be withdrawn
gave no consideration to the plea agreement, which was
thebasis on which the Governmentfiled themotion.” The
agreement provides that the government s released from
its obligation to file a motion if defendant “has not pro-
vided substantial assistance” or “has violated any provi-
sion ofthisAgreement,” and included a provision obligat-
ing defendant to refrain from committing further crimes.
“The agreement, however, is silent with regard to the
withdrawal of a Section 5K1.1 and 18 U.S.C. § 3553(e)
motion. Further, it specifically recites the consequences
if Padilla committed further crimes or otherwise violated
the agreement, but the right to withdraw the Section
5K1.1 and 18 U.S.C. § 3553(e) motion is not enumerated
as one of such consequences.”

“Reading the agreement strictly against the Govern-
ment, as our precedent requires, we conclude that it
prohibits the Government from withdrawing the Section
5K1.1 and 18 U.S.C. § 3553(e) motion because it failed to
enumerate specifically the right to withdraw the motion
in the several specific and serious consequences that
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would followifPadillacommitted further crimes or other-
wise violated the agreement. . . . ‘The Government [is]
responsible for imprecisions or ambiguities in the agree-
ment.’...Wetherefore hold thatallowing the Government
to withdraw the motion violated the plea agreement and
was erroneous.” The court noted that its holding “is nec-
essarily a narrow one because of the limited nature of the
issue raised by the attempted withdrawal of the motion.”

U.S. v. Padilla, No. 98-1411 (2d Cir. July 14, 1999)
(Gibson, J.).

In the Eighth Circuit, the plea agreement provided that
“la]lny cooperation provided by [defendant] will be con-
sidered by the government under . .. § 5K1.1.” Defendant
did provide assistance, but the government refused to file
a motion and defendant moved to compel its filing. Al-
though the government agreed that defendant could
make a substantial threshold showing that he had pro-
vided substantial assistance, the government argued that
defendant had recently used and possessed controlled
substances, which violated his agreement to “not commit
any additional crimes whatsoever.” The district court
agreed and denied the motion.

The appellate court found a “fundamental defectin the
government’s position. Its refusal to file a substantial
assistance motion was based entirely upon areasonunre-
lated to the quality of Anzalone’s assistance in investigat-
ing and prosecuting other offenders. But §5K1.1 and the
related statute . .. 18 U.S.C. § 3553(e), do not grant pros-
ecutors a general power to control the length of sen-
tences. Because sentencing is ‘primarily a judicial func-
tion,” . . . the prosecutor’s virtually unfettered discretion
under § 5K1.1 is limited to the substantial assistance is-
sue, which is a question best left to the discretion of the
law enforcement officials receiving that assistance. ‘The
desire to dictate the length of a defendant’s sentence for
reasons other than his or her substantial assistance is not
apermissible basis for exercising the government’s power
under$§3553(e) [or§5K1.1]." U.S.v.Stockdall, 45F3d 1257,
1261 (8th Cir. 1995).”

“Therefore, ‘the government cannot base its [§ 5K1.1
motion] decision on factors other than the substantial
assistance provided by the defendant.” U.S. v. Rounsavall,
128 E3d 665, 669 (8th Cir. 1997). Once the government
concludes that a defendant has provided substantial as-
sistance, and has positively assessed in that regard ‘the
cost and benefit that would flow from moving, . . . it
should make the downward departure motion and then
advise the sentencing court if there are unrelated factors
. . . that in the government’s view should preclude or
severely restrict any downward departure relief. The dis-
trict court may of course weigh such alleged conduct in
exercising its downward departure discretion.”

Althoughthe pleaagreement provided that the govern-
ment could refuse to make amotion “whichitis otherwise

bound by this agreement to make” if defendant violated
the agreement, that did not change the result. That provi-
sion “by its plain language does not apply to a substantial
assistance downward departure motion, because the
government was never ‘bound’ to make such a motion,”
having agreed to merely “consider” any cooperation by
defendant.

U.S. v. Anzalone, 148 F3d 940, 941-42 (8th Cir. 1998)
(note: the decision was vacated and rehearing en banc
granted, but was then reinstated and rehearing en banc
denied, 161 E3d 1125; Murphy, J., dissented from the
original opinion, and five judges would have granted
rehearing en banc).

The Eighth Circuit later distinguished Anzalone in a
case involving a defendant who claimed to be in the same
position. He had provided information to the govern-
ment and agreed to testify as part of his plea agreement,
but before sentencing he failed to appear for drug testing
and on four occasions tested positive for cocaine. The
government declined to file a §5K1.1/§3553(e) motion
and the district court denied defendant’s motion to com-
pel the government to do so.

The appellate court affirmed, based on the plea agree-
ment and the district court’s finding that the refusal to file
was related to defendant’s assistance. “The [plea] agree-
ment gave the government the soleright to judge whether
Wilkerson continued to provide substantial assistance.
Therecord of the sentencing hearing supports the court’s
finding that the decision not to make the motion was
based on the prosecutor’s judgment that Wilkerson had
not continued to provide substantial assistance because
he did not keep the government apprised of his ongoing
drug involvement or his sources and because he had
undermined his usefulness as a potential witness, a role
he had agreed to play. The government’s decision here
was based on its evaluation of the quality of Wilkerson’s
assistance, in contrast to Anzalone where it raised no
criticism of the assistance provided. The plea agreements
are also different, and Wilkerson’s created a continuing
duty to provide substantial assistance. . . . On this record
Wilkerson has not shown that the government’s reason
for not filing a §5K1.1 motion was irrational or based on
bad faith or unconstitutional motive.”

U.S. v. Wilkerson, 179 E3d 1083, 1086 (8th Cir. 1999).

See Outline at VI.E1.b.ii and iii

Aggravating Circumstances

Fourth Circuit holds that § 5K2.3 departure may be
based on injury to indirect victims of offense, but only if
they have “some nexus or proximity to the offense.”
Defendant was convicted of involuntary manslaughter,
the result of a reckless driving incident in which three
people died. The district court departed upward under
§ 5K2.3 for extreme psychological injury to the families of
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two of the deceased, concluding that they were “victims”
within the meaning of that term in § 5K2.3. Defendant
appealed, arguing that §5K2.3 is limited to direct victims
of the offense of conviction.

The appellate court held that, although the families in
this case do not qualify as victims, § 5K2.3 can cover
indirect victims. The court reasoned that “the context in
which the term ‘victim’ is used in § 5K2.3 is nearly identi-
caltothe contextinwhichitisusedin§§3A1.1and3A1.3,”
under which the court has upheld enhancements for
indirect victims.

“Although a victim need not be the direct victim of the
offense of conviction, we do not believe, as the Govern-
ment contends, that every individual adversely affected
by the offense of conviction is an indirect victim. Rather,
an indirect victim must have some nexus or proximity to
the offense. Put simply, an individual is an indirect victim
because of his relationship to the offense, not because of
his relationship to the direct victim. Bank tellers and
patronsareindirectvictimsin abankrobbery, seeU.S.S.G.
§ 3A1.1, comment. (n.2), credit card holders are indirect
victims in a scheme to defraud their credit card issuers
..., and patients are indirect victims in a plan to defraud
their insurance carrier . . . , because of their nexus or
proximity to the offense of conviction. Here, however,
there is no evidence that the families in question had any
relationship to the offense beyond their relationship to
the direct victims. Because we conclude that the families
of [the deceased] are not victims of the offense of convic-
tion, the district court abused its discretion in departing
upward by three levels under § 5K2.3, p.s.”

U.S.v. Terry, 142E3d 702, 711-12 (4th Cir. 1998). See also
U.S. v. Morrison, 153 E3d 34, 35 (2d Cir. 1998) (affirming
§5K2.3 departure of 14 offense levels based in part on
injury to “secondary victims” who had direct contact with
defendant, although they were not direct victims of of-
fenses of conviction); U.S. v. Haggard, 41 E3d 1320, 1327-
28 (9th Cir. 1994) (where defendant deliberately lied to
authorities about having information on long-missing
child’s whereabouts and directed some comments to
child’s family, “family was a direct victim of [the] criminal
conduct” and § 5K2.3 departure was proper). Cf. U.S. v.
Hoyungawa, 930 E2d 744, 747 (9th Cir. 1991) (remanded:
“§5K2.3 applies only to direct victims of the charged
offense,” and does not apply to family of police officer
who was killed on duty by defendant).

See Outline at VI.B.1.d; see also cases in I11.A.1.b

Tenth and Sixth Circuits hold that vulnerable victim
enhancement does not preclude departure under
SCAMS Act. In both cases, defendants were convicted of
telemarketing fraud against elderly victims. Both re-
ceived enhancements under §3A1.1(b) for harming vul-
nerable victims, plus an upward departure based on the
Senior Citizens Against Marketing Scams Act of 1994

(ScAMS Act). Both defendants appealed, claiming that
§ 3A1.1 adequately accounted for their conduct and that
a departure was improper double counting. The appel-
late courts rejected that argument.

The Tenth Circuit found that “the vulnerable victim
enhancementand the SCAMS Act differ on two key dimen-
sions. The SCAMS Act is directed toward criminal tele-
marketing conduct targeted at or actually victimizing a
certain class of individuals, statutorily defined as those
over the age of fifty-five. . . . The Act requires the offense
target the elderly as a class. In contrast, [§ 3A1.1(b)] does
not require a finding the defendant targeted the victim
because of his vulnerability. . . . Moreover, the vulnerable
victim enhancement cannot be based solely on the
victim’s membership in a certain class; the sentencing
court is required to make particularized findings of vul-
nerability, focusing on the individual victim and not the
class of persons to which the victim belonged. . . . Asingle
vulnerable victim is sufficient to support application of
theenhancement....Thus, the focus of the SCAMS Act and
that of the vulnerable victim enhancement differ in key
respects and are sufficiently distinct to avoid double
counting the same offense conduct.”

The Sixth Circuit “agree[d] with the analysis of the
Tenth Circuit. The SCAMS Act is specifically designed to
combat and punish severely the conduct in which Brown
engaged, conduct which falls outside of the ‘heartland’ of
cases addressed by the vulnerable victim guideline,
U.S.S.G.§3A1.1(b). In this case, the SCAMS Act authorized
the district court to impose an additional ten-year sen-
tence upon Brown. Instead of imposing a ten-year sen-
tence under the SCAMS Act, the district court noted that
the SCAMS Act signaled Congress’s view that U.S.S.G.
§3A1.1(b) did not adequately address Brown’s con-
duct. . .. We conclude that the district court could prop-
erly depart upward based on the SCAMS Act even though
Brown also received a two-level enhancement for vulner-
able victims under §3A1.1(b).”

U.S.v. Brown, 147 E3d 477, 487-88 (6th Cir. 1998); U.S.
v. Smith, 133 E3d 737, 749 (10th Cir. 1998). Accord U.S. v.
Scrivener, No. 98-50513 (9th Cir. Aug. 30, 1999) (Wardlaw,
J.) (agreeing with Brownand Smithin affirming § 3A1.1(b)
enhancement and two-level upward departure under
§5K2.0 for fraud defendant who targeted elderly victims).

See Outline generally at III.A.1.aand c and VI.B.1.a

Mitigating Circumstances

Tenth Circuit holds that extreme remorse may be
ground for departure. Defendant pled guilty to three
unarmed bank robberies and was sentenced to 41
months, the bottom of the guideline range. The district
court denied his request for a downward departure on
account of his exceptional remorse, specifically ruling
that it did not have discretion to consider that factor so
that defendant could appeal. [Note: The specifics of

Guideline Sentencing Update, vol. 10, no. 5, August 31, 1999 ¢ a publication of the Federal Judicial Center 3



defendant’s remorse are not mentioned in the appellate
court’s opinion, but it notes that “[t]he record contains
evidence supporting Fagan’s claim that his remorseful-
ness was extreme and the government conceded as much
during the sentencing hearing.”]

The appellate court remanded, concluding that
“[blecause remorse is not one of the factors specifically
forbidden by the Sentencing Guidelines, it may be a per-
missible departure factor in certain circumstances. . . .
The government argues that even if remorse is a permis-
sible factor, Fagan is not entitled to an additional down-
ward departure because remorse is an element of accep-
tance of responsibility,” and defendant already received a
§ 3E1.1 reduction. Although the court agreed that re-
morse is taken into account by the Guidelines, an ac-
counted for factor can still be “a permissible factor for
departure if it is present to some exceptional degree.”
Therefore, “a sentencing court may depart downward if it
finds that remorse is present to an exceptional degree.”

U.S. v. Fagan, 162 E3d 1280, 1284-85 (10th Cir. 1998).
Accord U.S. v. Jaroszenko, 92 E3d 486, 490-91 (7th Cir.
1996) (remanded: “Although the guidelines may discour-
age the consideration of a defendant’s remorse in most
decisions about downward departures, they do not con-
tain an absolute ban on a district court’s indulgingin such
a consideration.”).

See Outline generally at VI.C.5.c
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Determining the Sentence

Safety Valve Provision

Sixth Circuit holds that safety valve may not be denied
for defendant’s refusal to testify at coconspirators’ pro-
ceedings. The government did not contend that defen-
dant failed to truthfully provide all information he had
concerning the offense of conviction and related con-
duct, and he otherwise met the requirements of 18 U.S.C.
§3553(f) and USSG § 5C1.2. However, defendant told the
government that he would refuse to testify before a grand
jury or at a trial concerning his coconspirators. The gov-
ernment claimed, and the sentencing court agreed, that
“defendant’s refusal to testify mean|t] that he has not
provided the government with ‘all information and evi-
dence’ as required by 18 U.S.C. § 3553(f)(5).”

The appellate court reversed, concluding that “[t]he
government’s position is contradicted by the clear lan-
guage of the statute—the defendant’s obligation is to
provideinformationand evidence to the government, not
to a court. . . . Given the phrase ‘to the Government,’ it is
our view that a common-sense reading of the statute
leads to the conclusion that evidence is limited to those
things in the possession of the defendant prior to his
sentencing, excluding testimony, that are of potential
evidentiary use to the government.”

U.S. v. Carpenter, 142 E3d 333, 335-36 (6th Cir. 1998).

See OutlineatV.E2.cand e
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General Application Principles

Sentencing Factors

Several circuits examine scope of resentencing after
remand. When an appellate court remands a guidelines
case for resentencing and does not expressly delineate
the issues to be examined on remand, should resentenc-
ing be conducted de novo or be limited to the issues the
appellate court found needed correction? The circuits
have split on this question, and recent cases have added
to that split.

The Sixth Circuit concluded that, given the nature of
the sentencing guidelines, a presumption of de novo
resentencing is preferable in order to “give the district
judge discretion to consider and balance all of the com-
peting elements of the sentencing calculus.” Sentencing
under the guidelines “requires a balancing of many re-
lated variables. These variables do not always become
fixed independently of one another.”

To determine whether a remand is limited, a district
court must first determine “what part of this court’s man-
date is intended to define the scope of any subsequent
proceedings. The relevant language could appear any-
where in an opinion or order, including a designated
paragraph or section, or certain key identifiable lan-
guage....Thekeyisto consider the specificlanguage used
inthe context ofthe entire opinion or order. However, ‘[iln
the absence of an explicit limitation, the remand order is
presumptively a general one.”” The court added that an
appellate court “should leave no doubt in the district
judge’s or parties’ minds as to the scope of the remand.
The language used to limit the remand should be, in
effect, unmistakable.”

U.S. v. Campbell, 168 E3d 263, 265-68 (6th Cir. 1999).

The Fifth Circuit joined those rejecting the de novo
resentencing presumption. The court had remanded a
case “for sentencing consistent with this opinion.” At the
resentencing, defendant wanted to present evidence re-
lating to his previous enhancement for obstruction of
justice, an issue he had not appealed. The district court
declined to hear evidence on that issue.

The appellate court affirmed. “This court specifically
rejects the proposition that all resentencing hearings fol-
lowing a remand are to be conducted de novo unless
expressly limited by the court in its order of remand. This
case was remanded for resentencing. The fact that the
appellate court did not expressly limit the scope of the
remand order did not imply that a full blown sentencing
hearing was permissible for a second time, allowing evi-

dence on all issues that would affect the sentencing
guidelines. ... The onlyissues on remand properly before
thedistrict court are those issues arising out of the correc-
tion of the sentence ordered by this court. In short, the
resentencing court can consider whatever this court di-
rects—no more, no less. All other issues not arising out of
this court’srulingand notraised before the appeals court,
which could have been brought in the original appeal, are
not proper for reconsideration by the district court.”

U.S. v. Marmolejo, 139 E3d 528, 530-31 (5th Cir. 1998).
Accord U.S. v. Parker, 101 E3d 527, 528 (7th Cir. 1996)
(same, adding that “the scope of the remand is deter-
mined not by formula, but by inference from the opinion
as awhole. If the opinion identifies a discrete, particular
error that can be corrected on remand without the need
for aredetermination of other issues, the district court is
limited to correcting that error.”).

The Eighth Circuit similarly rejected attempts by both
defendant and government to open a resentencing to
additional issues. “Although the [appellate] court’s opin-
ion in its conclusion recited that we ‘vacate his sentence
and remand his case to the district court for resentenc-
ing,’ thatstatement mustberead with the analysis offered
in the opinion,” which focused on two particular drug
matters. Other issues should nothave been in contention
atresentencing or in another appeal. The court acknowl-
edged, however, that “an appeals court can avoid the
problem of multiple appeals by issuing specifically lim-
ited remands . . . , leaving open for resolution only the
issue found to be in error on the initial sentencing.”

U.S. v. Santonelli, 128 E3d 1233, 1237-39 (8th Cir.
1997).

TheFirst Circuitalso held thatresentencing should not
be presumed to be de novo, but agreed with a D.C. Circuit
decision that new matters may be raised if they are “made
newly relevant” by the appellate court’s decision. Defen-
dant challenged several issues on appeal, but not drug
quantity because the alleged difference would not have
affected his sentence. After winning a related issue on his
appeal, however, the difference could have reduced his
offense level and he tried to challenge the quantity at
resentencing. The district courtruled that defendant had
waived the issue and declined to hear evidence.

The appellate court had not specified the issues to be
considered on remand, so it had to determine whether
resentencing should be de novo or limited. It was “per-
suaded by the reasoning of” U.S. v. Whren, 111 E3d 956,
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959-60 (D.C. Cir. 1997), and held, “as it did, that ‘upon a
resentencing occasioned by aremand, unless the court of
appeals [has expressly directed otherwise], the district
courtmay consider only such newarguments or new facts
as are made newly relevant by the court of appeals’ deci-
sion—whether by the reasoning or by the result.’ ... In
addition, we hold, along with Whren, that: ‘A defendant
should not be held to have waived an issue if he did not
have a reason to raise it at his original sentencing; but
neithershould adefendantbe able toraise anissue forthe
first time upon resentencing if he did have reason but
failed nonetheless to raise it in the earlier proceeding.””
“Whether there is a waiver depends. .. on whether the
partyhad sufficientincentive toraise theissue in the prior
proceedings. . . . This approach requires a fact-intensive,
case-by-case analysis. Using such an analysis, we con-
clude there was no waiver and it was error not to consider
the proffer as to the weight issue on remand. . . . Our
waiver doctrine does not require that a defendant, in
order to preserve his rights on appeal, raise every objec-
tion that mighthave beenrelevantif the district courthad
not already rejected the defendant’s arguments.”
U.S. v. Ticchiarelli, 171 E3d 24, 30-33 (1st Cir. 1999).
See Outlineat 1.C.

Adjustments

Role in the Offense

Third and Eleventh Circuits differ on scope of conduct
that may be considered in mitigating role determina-
tion for drug courier. The Third Circuit defendant trans-
ported to the United States 800 grams of heroin, which
had been given to him by two men in Colombia. He was
arrested at the airport on arrival, and he unsuccessfully
tried to call his U.S. contact in an attempt to cooperate
with customs officials. The government agreed with de-
fendant that he was entitled to a reduction under
§3B1.2(b), but the district court denied it, stating that “I
find that his role is essential for the commission of the
crime and that he is not a minor participant.” The appel-
late courtremanded for a clearer statement of the basis of
the district court’s ruling, and set out standards for con-
sidering a §3B1.2 reduction for drug couriers.

The court first noted that, because this determination
“is highly dependent on the facts of particular cases, ... a
mechanical application of the guidelines by which a court
always denies minor role adjustments to couriers be-
cause they are ‘essential,’ regardless of the particular facts
or circumstances, would be inconsistent with this guid-
ance.” And because §3B1.2 “is ultimately concerned with
the defendant’s relative culpability, a district court should
consider the defendant’s conduct . . . in relation to the
other participants,” examining such factors as “the
defendant’s relationship to the other participants, the
importance of the defendant’s actions to the success of

the venture, and the defendant’s awareness of the nature
and scope of the criminal enterprise. . . . [T]he other
participants must be criminally responsible|, but] need
not have been charged with any offense.”

In the same vein, the adjustment “mustbe made on the
basis of all relevant conduct—namely, all conduct within
the scope of §1B1.3—and not simply on the basis of the
elements and acts referenced in the count of conviction.”
Thus, a courier who is not charged with conspiracy can
still play a minor role in the charged importation if other
participants were involved in the relevant conduct. “It is
the nature of the relevant conduct shown, and all the
participants’ roles in it, that is determinative—not the
nature or name of the offense charged as such.”

The court also rejected the argument that §3B1.2
should not be applied to a defendant who is charged with
only the amount of drugs that was actually carried, as in
this case. “The scope of the relevant conduct that a court
should consider . . . is broader than merely the conduct
required by the elements of the offense of conviction.
Evenifa courieris charged with importing only the quan-
tity of drugs that he actually carried, there may still be
other participantsinvolved in the conductrelevant to that
small amount or that one transaction. . . . Accordingly,
although the amount of drugs with which the defendant
is charged may be an important factor which weighs
heavily in the court’s view of the defendant’s relative
culpability, it does not necessarily preclude a minor role
adjustment with one exception,” that being where a de-
fendant “received a lower offense level by virtue of being
convicted of an offense significantly less serious than
warranted by his actual criminal conduct.” See USSG
§3B1.2, comment. (n.4).

“A courier’s role can vary widely, and we reject any per
se rule regarding the applicability of the minor role ad-
justment. Rather, there is no limit to the extent of a court’s
factualinquiry and assessment of the defendant’srelative
culpability.”

U.S.v.Isaza-Zapata, 148 F3d 236, 238-42 (3d Cir. 1998).

The Eleventh Circuit, sitting en banc, reversed a panel
opinion that the Third Circuit had cited as support for its
holding that the minor participant reduction is not auto-
matically excluded when defendant is only charged with
the amount of drugs actually carried. In that case, defen-
dant was arrested upon arrival in the United States with
512.4 grams of heroin she had ingested. The district court
denied a §3B1.2 reduction, but the original appellate
panel remanded, holding that the district court had not
undertaken a broad enough inquiry into the relevant
conduct surrounding the importation scheme—includ-
ing the roles of other participants who supplied the
heroin, who would receive it, and who would distribute it.
The panel was also concerned that the district court’s
stated belief that couriers play an “essential role” would
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supersede the required fact-specificinquiry and deny the
reduction for any courier. U.S. v. De Varon, 136 E3d 740,
744-46 (11th Cir. 1998).

The en banc court reversed the panel and affirmed the
district court’s decision. While the court agreed that the
inquiry should focus on defendant’s role “as compared to
that of other participants in her relevant conduct,” it
emphasized that the relevant conduct is limited to that
“attributed to the defendant in calculating her base of-
fense level. . . . Otherwise, a defendant could argue that
herrelevant conduct was narrow for the purpose of calcu-
lating base offense level, but was broad for determining
herrole in the offense.” While citing several other circuits
that agree, the court cited Isaza-Zapataas “holding that a
court must examine all relevant conduct even if defen-
dant is sentenced only for his own acts.”

The court held, therefore, that “when a drug courier’s
relevant conductislimited to her own act of importation,
adistrict court maylegitimately conclude that the courier
played an important or essential role in the importation
of those drugs. . . . We further note . . . that the amount of
drugs imported is a material consideration in assessing a
defendant’s role in her relevant conduct. . . . Indeed,
because the amount of drugs in a courier’s possession—
whether verylarge or very small—may be the bestindica-
tion of the magnitude of the courier’s participation in the
criminal enterprise, we do not foreclose the possibility
that amount of drugs may be dispositive—in and of it-
self—in the extreme case.”

As for comparison to other participants, “the district
court may consider only those participants who were
involved in the relevant conduct attributed to the defen-
dant. The conduct of participants in any larger criminal
conspiracy is irrelevant.” The court specifically rejected
“defendant’s alternate suggestion that the district court
was obligated to investigate and make detailed findings
concerning therelative roles of all who may participate in
a far-flung narcotics enterprise—that may stretch from
the grower, to the manufacturerin a foreign land, through
the distribution mechanism, to the final street-level dis-
tributor in the United States.”

Following the foregoing analysis, “[t]he record amply
supports the district court’s finding that De Varon did not
play a minor role in her offense of heroin importation.”
Defendant “played an important or essential role in her
relevant conduct of importing 512.4 grams of 85 percent
pure heroin from Colombia into the United States . . .
[and] knowingly and intentionally entered the United
States with the entire amount of drugs in her possession.”
Although someone else supplied the heroin, “it was
within the trial court’s discretion to conclude that her
participation was central to the importation scheme.”

U.S. v. De Varon, 175 E3d 930, 939-47 (11th Cir. 1999)
(en banc) (one judge dissented).

See Outline at I11.B.1, 2.d, and 5.

Departures

Substantial Assistance

Three circuits hold that Koon did not give district courts
authority to depart for substantial assistance under
§5K2.0 in absence of government motion. The Third
Circuit, as most circuits, had already ruled that “district
courts have no authority, in the absence of either a gov-
ernment motion or extraordinary circumstances, to de-
part downward on the basis of substantial assistance
under either §5K1.1 or §5K2.0.” However, “we must ad-
dress this question anew because of the sea change in the
departure area effected by Koon” v. U.S., 518 U.S. 81
(1996).

The question in this case is “whether §5K2.0, as inter-
preted in Koon, gives a district court any additional au-
thority to consider a downward departure for substantial
assistance.” Defendant argued that, because “the Guide-
lines do not mention substantial assistance without a
government motion as a sentencing factor,” it is an “un-
mentioned” factor under Koon and may provide a basis
for departure. The court, however, concluded that “the
existence vel non of a government motion concerning
assistance . . . is not a sentencing factor. . . . The require-
mentofagovernment motion under §5K1.1isa condition
limiting a court’s authority to grant a defendant a sub-
stantial assistance departure.”

What defendant is actually “proposing the district
courtshould takeinto accountunder §5K2.0is his alleged
substantial assistance to the government. But this pro-
posed factor has already been taken into account in the
Sentencing Guidelines.” Under Koon, then, “a district
court can consider substantial assistance outside of the
explicit terms of §5K1.1 only if a case falls outside of the
‘heartland’ of cases implicating that provision.”

“We believe that departures are permissible under
§5K2.0 for substantial assistance without a government
motion onlyin those casesin which a departureis already
permitted in the absence of a government motion under
§5K1.1. The heartland of §5K1.1 is where the defendant
substantially assists the government. We think that the
only cases falling outside this heartland are those in
which the governmentimproperly—either becauseithas
an unconstitutional motive or because it has acted in bad
faith with regard to a plea agreement—refuses to offer a
motion, and possibly those in which the assistance is not
of the sort covered by §5K1.1.”

“We therefore conclude that the district courts have no
more authority to grant substantial assistance departures
under §5K2.0 in the absence of a government motion
than they do under §5K1.1.” The court also concluded
that “the substantial practical and policy problems that
would arise if we adopted the approach proposed by”
defendant supported its holding.

U.S. v. Abuhouran, 161 E3d 206, 210-17 (3d Cir. 1998).
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The D.C. and Fifth Circuits joined the Third, but only
after replacing earlier panel opinions to the contrary. A
D.C. Circuit panel originally remanded a district court’s
decision that it had no authority to grant defendant’s
request for a §5K2.0 departure based on his substantial
assistance when the government did not file a §5K1.1
motion. The panel concluded that a substantial assis-
tance departure without a government motion is an un-
mentioned factor under Koon that could provide a proper
basis for departure. In re Sealed Case, 149 E3d 1198, 1203—
04 (D.C. Cir. 1998).

The en banc court vacated the panel opinion and
unanimously held that there is no authority to depart
under §5K2.0 in this situation. The court agreed with the
Third Circuit that substantial assistance with or without a
government motion is not “the relevant departure factor
here,” butrather the substantial assistance itselfis. “Once
the factor actually at issue here is identified, its place in
the Koontaxonomy becomes clear. Substantial assistance
to authorities cannot be an unmentioned factor since itis
specifically mentioned in section 5K1.1.” And “it is clear
that by authorizing departures with government mo-
tions, the Commission did intend to preclude departures
without motions.”

The court also rejected defendant’s claim that §5K2.0
provides an independent source of departure authority.
“[11f we read section 5K1.1 as saying that a substantial
assistance departure is permissible only upon motion of

the government, then we cannot read section 5K2.0 as
countermanding that injunction.” As in Abuhouran, the
court concluded that departure may only occur in the
absence of a government motion if the refusal to file was
based on an unconstitutional motive, was not rationally
related to anylegitimate governmentend, orwas attribut-
able to bad faith or other breach of a plea agreement.

In re Sealed Case, 181 F3d 128, 131-42 (D.C. Cir. 1999)
(en banc).

The Fifth Circuit also originally considered substantial
assistance without a government motion to be an un-
mentioned factor under the Koon analysis and affirmed a
district court’s departure under §5K2.0 despite the lack of
a §5K1.1 motion. U.S. v. Solis, 161 E3d 281, 284 (5th Cir.
1998). Upon the government’s motion for reconsidera-
tion, however, the court vacated its opinion and re-
manded for resentencing.

“We are persuaded by the Third Circuit’s reasoning in
Abuhouran and, therefore, hold that §5K2.0 does not
afford district courts any additional authority to consider
substantial assistance departures without a Government
motion. Because the Government did not bargain away
its discretion to refuse to offer a §5K1.1 motion and Solis
has not alleged that the Government refused to offer the
motion for unconstitutional reasons, the district court
erred by granting a five-level downward departure.”

U.S. v. Solis, 169 E3d 224, 227 (5th Cir. 1999).

See Outlineat VI.E1.a and b.
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Determining the Sentence

Supervised Release

Supreme Court resolves circuit split, holds that super-
vised release term should not be shortened to give
credit for excess time in prison. While in prison, defen-
dant had two of his multiple felony convictions over-
turned. As a result, his revised sentence was shorter than
the time he had already spent in prison. He was released
and moved to have his term of supervised release short-
ened by the excess period of imprisonment. The district
court denied the motion, but the Sixth Circuit reversed,
holding that “the date of his ‘release’ for purposes of
§3624(a) wasthe datehewas entitled to bereleased rather
than the day he walked out the prison door,” and the extra
time defendant served in prison should be credited to-
ward his supervised release term. Johnsonv. U.S., 154 E3d
569, 571 (6th Cir. 1998). Accord U.S. v. Blake, 88 E3d 824,
825 (9th Cir. 1996) [9 GSU #1]. Contra U.S. v. Jeanes, 150
E3d 483, 485 (5th Cir. 1998); U.S. v. Joseph, 109 E3d 34, 36—
39 (1st Cir. 1997) [9 GSU #7]; U.S. v. Douglas, 88 E3d 533,
534 (8th 1996) [9 GSU #1].

The Supreme Court unanimously reversed. “On the
issue presented forreview—whether a term of supervised
release begins on the date of actual release from incar-
ceration or on an earlier date due to a mistaken interpre-
tation of federal law—the language of 18 U.S.C. § 3624 (e)
controls.” That statute “directs that a supervised release
term does not commence until an individual ‘is released
from imprisonment.’ . . . [T]he ordinary, commonsense
meaningofreleaseistobefreed from confinement. To say
respondent was released while still imprisoned dimin-
ishes the concept the word intends to convey.”

“The phrase ‘on the day the person is released,” in the
second sentence of § 3624 (e), suggests a strict temporal
interpretation, not some fictitious or constructive earlier
time. The statute does not say ‘on the day the person is
released or on the earlier day when he should have been
released.” Indeed, the third sentence admonishes that
‘supervised release does not run during any period in
which the person is imprisoned.””

The Court found further support in § 3583(a), “which
authorizes the imposition of ‘a term of supervised release
after imprisonment.” This provision, too, is inconsistent
with respondent’s contention that confinement and su-
pervised release can run at the same time. The statute’s
direction is clear and precise. Release takes place on the
day the prisoner in fact is freed from confinement.”

The Court noted that defendant does have other av-
enues of relief. “The trial court, as it sees fit, may modify

anindividual’s conditions of supervised release. 18 U.S.C.
§ 3583(e)(2). Furthermore, the court may terminate an
individual’s supervised release obligations ‘at any time
after the expiration ofoneyear...ifitis satisfied thatsuch
action is warranted by the conduct of the defendant
released and the interest of justice.” § 3583(e)(1). Respon-
dent may invoke §3583(e)(2) in pursuit of relief; and,
having completed one year of supervised release, he may
also seek relief under §3583(e)(1).”
U.S. v. Johnson, 120 S. Ct. 1114, 1117-19 (2000).

See Outlineat V.C.1

Safety Valve

Several circuits examine when “not later than the time
of the sentencing hearing” is, along with the effect of
previously lying or withholding information. Can a de-
fendant provide an untruthful or incomplete version of
his or her offense conduct until just before the sentencing
hearing, or even during it, and still qualify for the safety
valve reduction under §5C1.2 and 18 U.S.C. §3553(f)?
The Seventh Circuit reversed a reduction to a defendant
who continuallylied or withheld informationin a presen-
tenceinterview and at the sentencing hearing. He did not
“truthfully provide” all information until three continu-
ances of the sentencing hearing had been granted to
allow him to “come clean” after being confronted by the
government with evidence that he had lied.

Although the phrase “is somewhat ambiguous,” the
appellate court concluded that “not later than the time of
the sentencing hearing” in § 5C1.2(5) should be con-
strued to mean “by the time of the commencement of the
sentencing hearing,” not during the hearing. “Because
the statute requires that the defendant truthfully provide
all information ‘to the Government’ rather than to the
sentencing court, an interpretation of the safety valve
which would allow a defendant to deliberately mislead
the government during a presentencing interview and
waituntil the middle of the sentencing hearing to provide
a truthful version to the court runs contrary to the plain
language of the statute” and would be inconsistent with
its purpose. The court also noted that allowing a defen-
dant to drag out his story can impede the government’s
efforts to investigate the involvement of others.

U.S.v.Marin, 144 E3d 1085, 1091-95 (7th Cir. 1998). See
also U.S. v. Long, 77 E3d 1060, 1062-63 (8th Cir. 1996)
(defendant who lied in presentence interview and only
admitted truth under cross-examination during sen-
tencing hearing did not satisfy §3553(f)(5)).
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The Second Circuit distinguished Marin in a case that
also involved repeated instances of lying or withholding
information. Over the course of almost four years, defen-
dant had been given several opportunities to provide
information at proffer sessions with the government, but
he either lied or refused to attend. Eventually, defendant
twice requested new proffer sessions with the govern-
ment in order to qualify for the safety valve. The govern-
mentrefused, and defendant ultimately provided a letter
to the probation department one month before his sen-
tencing hearing, and an affidavit one day before the hear-
ing, that he claimed contained complete and truthful
information about his offense. Without deciding whether
the information was indeed truthful, the district court
refused to apply the safety valve, holding that a defendant
who deliberately provides false information and refuses
other chances should not be given a final opportunity to
make up for previous lies and omissions.

The appellate court remanded to allow defendant to
show that his last proffers were complete and truthful.
“[W]e find that appellant complied with subsection five
by coming forward ‘notlater than the time of the sentenc-
inghearing.’ 18 U.S.C. § 3553(f)(5). The plain words of the
statute provide only one deadline for compliance, and
appellant met that deadline. Nothing in the statute sug-
gests that a defendant is automatically disqualified if he
or she previously lied or withheld information. Indeed,
the text provides no basis for distinguishing among de-
fendants who make full disclosure immediately upon
contact with the government, defendants who disclose
piecemeal as the proceedings unfold, and defendants
who wait for the statutory deadline by disclosing ‘notlater
than’ sentencing. Similarly, the text provides no basis for
distinguishing between defendants who provide the au-
thorities only with truthful information and those who
provide false information before finally telling the truth.”

“We agree with Marinthat the deadline for compliance
should be set at the time of the commencement of the
sentencing hearing. In essence, however, the government
urges us torely on the policy concerns expressed in Marin
to move the deadline earlier in time. According to the
government, the defendant’s good faith cooperation is to
be evaluated, as a whole, from the start of the criminal
proceeding. We decline to stretch the meaning of
§3553(f)(5) insuch amanner. ... [W]e are convinced that
the concerns identified in Marin, and now pressed by the
government, are largely theoretical and do not present a
significantrisk to theintegrity of the safety valve solongas
the deadline set by Marin is enforced.” The court noted
that defendant’s behavior “prior to allegedly telling the
complete truth will be useful in evaluating whether [his]
final proffers were complete and truthful.”

U.S. v.Schreiber, 191 E3d 103, 106-09 (2d Cir. 1999). See
also U.S. v. Gama-Bastidas, 142 E3d 1233, 1243 (10th Cir.
1998) (remanded: because a defendant “may present in-

2 Guideline Sentencing Update, vol. 10, no

formation relating to subsection 5 to the government
before the sentencing hearing, ... Defendant’s attempt to
furnish information to the court and the government in
the Judge’s chambers prior to the sentencing hearing is
not ‘too late’”).

The Eleventh Circuit similarly held that it was error to
deny consideration of a safety valve reduction for a defen-
dant who waited until the day of his sentencing hearing,
a year after his arrest, to finally disclose the source of his
cocaine. The court rejected the government’s attempt to
require defendants “to disclose all information in good
faith,” holding that “[t]he plain language of 18 U.S.C.
§3553(f) and U.S.S.G. § 5C1.2 provides only one deadline
for compliance, ‘not later than the time of the sentencing
hearing.” . . . It is undisputed that Brownlee met this
deadline. Nothingin the statute suggests that adefendant
who previously lied or withheld information from the
government is automatically disqualified from safety-
valverelief. ... We follow those circuits who have held that
lies and omissions do not, as a matter of law, disqualify a
defendant from safety-valve relief so long as the defen-
dant makes a complete and truthful proffer notlater than
the commencement of the sentencing hearing.”

The court agreed with the Second Circuit, however, in
warning defendant that “the evidence of his lies becomes
‘part of the total mix of evidence for the district court to
considerin evaluating the completeness and truthfulness
of the defendant’s proffer.””

U.S. v. Brownlee, No. 98-2106 (11th Cir. Feb. 29, 2000)
(Strom, Sr. Dist. J.).

The Eighth Circuitaffirmed areduction foradefendant
who “repeatedly lied to government interviewers about
aspects of the offense and did not truthfully cooperate
until just before her sentencing hearing.” The court re-
jected the government’s argument that “we should con-
strue §3553(f) (5) to prohibit sentencing courts from ap-
plying the safety valve to defendants who wait until the
last minute to cooperate fully. The government also sug-
gests that §3553(f)(5) must be denied to those whose
tardy or grudging cooperation burdens the government
with aneed for additional investigation. These factors are
expressly relevant to other sentencing determinations,
such as the third level of reduction for acceptance of
responsibility under U.S.S.G. §3E1.1(b), and substantial
assistance motions under U.S.S.G. §5K1.1. But they are
not a precondition to safety valve relief.”

The court distinguished its decision in Long, supra,
which had affirmed a denial of the safety valve reduction
for a defendant who only admitted the full truth during
cross-examination at her sentencing hearing. “In con-
trast, Tournier’s full and truthful cooperation, though
grudging and fitful, was completed before the sentencing
hearing. The two cases may present only a difference in
degree, not in kind, but subtle distinctions are important
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in fact finding, and they are for the sentencing court, not
this court, to draw.”
U.S. v. Tournier, 171 E3d 645, 647-48 (8th Cir. 1999).

What about the opposite situation, where a defendant
is truthful at first but then changes his or her version of
events? The Ninth Circuit affirmed a safety valve reduc-
tion for a defendant who provided full information con-
cerning his offense shortly after his arrest, but changed
his story at his trial and sentencing and denied that he
knew he was carrying drugs. Defendant’s “recantation
does not diminish the information he earlier provided.”
U.S. v. Shrestha, 86 E3d 935, 939-40 (9th Cir. 1996) [8 GSU
#9]. The court later distinguished Shrestha and affirmed
the denial of a reduction for a defendant who seemed to
tell the truth at first, but then changed his story about the
involvement of other individuals in the offense. The court
found it significant that “in Shrestha the defendant did
not recant as to the information he had provided about
others involved in the transaction,” and noted that
defendant’s “recantation casts doubt on his truthfulness.”
U.S. v. Lopez, 163 E3d 1142, 1143-44 (9th Cir. 1998).

In a similar case the Tenth Circuit affirmed a safety
valve denial for a defendant who implicated another
when he was first interviewed by a DEA agent, then later
denied the other individual was involved and disputed
the DEA agent’s report on that issue. The appellate court
distinguished Shrestha as “involv[ing] the need to apply
the safety valve statute so as not to interfere with a
defendant’s right to testify at trial, a factor not involved in
this case,” and noted that Lopez affirmed a denial
“lo]utside the trial context.”

“Leaving aside the trial testimony question posed by
Shrestha,” the court held that a defendant who “initially
tells the government the whole truth but later recants.. . .
is no more entitled to safety valve relief than the defen-
dant who never discloses anything about the crime and
its participants. In this type of case, if the sentencing court
finds that the initial recanted story was truthful, or thatin
recanting the defendant has been untruthful, the court’s
ultimate finding that defendant has not ‘truthfully pro-
vided to the Government all information and evidence
the defendant has concerning the offense’ is not clearly
erroneous.”

U.S. v. Morones, 181 E3d 888, 890-91 (8th Cir. 1999).

See Outline at VE2.f

Eleventh Circuit holds that coconspirator’s posses-
sion of weapon does not necessarily preclude applica-
tion of safety valve. Defendantreceived an enhancement
under §2D1.1(b)(1) because a coconspirator owned a
shotgun found in one of the marijuana grow houses de-
fendanthad worked in. The district court held that defen-
dant therefore could not benefit from the safety valve
provision because of § 5C1.2(2), which states thata defen-

dant cannot “possess a firearm . . . (or induce another
participant to do so) in connection with the offense.” The
appellate courtreversed, however, based on the language
of §5C1.2(2) and Application Note 4.

“Two reasons compel our conclusion that ‘possession’
ofafirearm does notinclude reasonably foreseeable pos-
session of a firearm by co-conspirators. First, the com-
mentary to the pertinent section adds that ‘[c]onsistent
with §1B1.3 (Relevant Conduct), the term “defendant,” as
used in subdivision (2), limits the accountability of the
defendant to his own conduct and conduct that he aided
or abetted, counseled, commanded, induced, procured,
orwillfully caused.’ U.S.S.G.§5C1.2, comment. (n.4). This
commentary, which tracks the language of section
1B1.3(a)(1)(A), implicitly rejects the language of section
1B1.3(a)(1) (B) which holds defendants responsible for ‘all
reasonably foreseeable acts and omissions of others in
furtherance of the jointly undertaken criminal activity.’ It
is this Teasonably foreseeable’ language that allows a
defendant to be held responsible for a firearm under
section 2D1.1(b)(1) even when he physically possessed
no firearm.”

“Second, the plain language of section 5C1.2 requires
thatthe defendant ‘possessafirearm...orinduce another
participant to do so. . .." If ‘possession’ in section 5C1.2
encompassed constructive possession by a co-defen-
dant, then ‘induce another participant to [possess]’
would be unnecessary. Mere possession by a co-defen-
dant, therefore, while sufficient to trigger section
2D1.1(b)(1), isinsufficient to knock a defendant out of the
safety-valve protections of section 5C1.2.”

U.S. v. Clavijo, 165 E3d 1341, 1343 (11th Cir. 1999) (per
curiam). Accord U.S. v. Wilson, 114 E3d 429, 432 (4th Cir.
1997); In re Sealed Case, 105 F.3d 1460, 1462—63 (D.C. Cir.
1997) [9 GSU#3]; U.S. v.Wilson, 105 E3d 219, 222 (5th Cir.
1997) [9 GSU#5]. Contra U.S. v. Hallum, 103 E3d 87, 89-90
(10th Cir. 1996) [9 GSU #3].

See OutlineatV.E1l.c

Adjustments

Vulnerable Victim

Several circuits hold that repeated calls to previously
defrauded victims evidences targeting of “vulnerable”
victims. In some telemarketing fraud schemes, victims
who send money to the telemarketers are retargeted for
further fraud, a process sometimes called “reloading.”
The Ninth Circuit agreed with the Seventh that because
individuals who are defrauded again in the “reloading”
process have shown themselves to be “particularly sus-
ceptible” to the fraud, defendants merited a §3A1.1 en-
hancement. “While recognizing that a person involved in
a scheme to defraud will usually direct his activities to-
ward those persons mostlikely to fall victim to the scheme
and that not all such defendants will deserve the vulner-
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able victim sentence enhancement, . . . we agree with the
Seventh Circuit’s conclusionin” U.S. v. Jackson,95F3d 500
(7th Cir. 1996).

“The ‘reloading’ scheme atissue here seeks out people
who have a track record of falling for fraudulent schemes.
As the Seventh Circuit stated, ‘(wlhether these persons
are described as gullible, overly trusting, or just naive, . . .
their readiness to fall for the telemarketing rip-off, not
once but fwice . . . demonstrated that their personalities
made them vulnerablein awayand toa degreenottypical
ofthegeneral population.’ Jackson, 95 E3d at508 (empha-
sis in original). Because the victims of this scheme were
particularly susceptible, and it is uncontested that [de-
fendant] knew or should have known that the persons
‘reloaded’ had previously fallen for the scheme, we find
that the district court did not clearly err in applying the
vulnerable victim enhancement in this case.”

U.S.v.Randall, 162 E3d 557,560 (9th Cir. 1998). See also
Jackson, 95 E3d at 508 (emphasizing that not “all of the
victims of the defendants’ scheme were unusually vulner-
able, just those who were successfully reloaded”).

The Sixth Circuit reached the same result for a defen-
dant who purchased “leads lists” of people who were
“identified as willing to send in money in the hope of
winning a valuable prize. These people were predisposed
to the very scam [defendant] was running; indeed, that is
why he bought the ‘leads lists.” . . . The vulnerability of
these people is also evident from the ‘reloading’ process.

Through the reloading process, those known to have al-
ready succumbed to the [fraud] scheme were contacted
again and again, thereby further honing the original list.
... The susceptibility of the victims here was a known
quantity from the start, only to be refined into a verified
‘suckers’ list through the reloading process.”

U.S.v. Brawner, 173 F.3d 966,973 (6th Cir. 1999). Seealso
U.S. v. Robinson, 152 E3d 507, 511-12 (6th Cir. 1998)
(affirmed: “when the defendant targeted a person or per-
sons who had been previously victimized four or five
times, this amounted to targeting an individual who can
be deemed ‘particularly susceptible’ under Guideline
§3A1.17).

The Second Circuit affirmed the enhancement in a
scheme that repeatedly targeted elderly victims. “Al-
though being elderly is alone insufficient to render an
individual unusually vulnerable, . . . many of the leads
given to the sales staff were the names and phone num-
bers of individuals who previously had done business
with a telemarketing company, indicating their suscepti-
bility to criminal conduct that utilizes telemarketing
methods. Finally,animportant partof the schemewasthe
reloading process, whereby individuals who already had
been victimized by the scheme were contacted up to two
more times and defrauded into sending more money to
[defendants].”

U.S. v. O'Neil, 118 E3d 65, 75-76 (2d Cir. 1997).

See OutlineatI11.A.1.a and d
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Offense Conduct

Drug Quantity

Following recent Supreme Court cases, Eighth Circuit
rules that courts may determine facts that increase
defendant’s sentence, or set mandatory minimums,
within the statutory range that is authorized by the
jury’s verdict; however, the jury must find any facts that
increase the sentence beyond that range. In Apprendi v.
New Jersey, 120 S. Ct. 2348, 2262-63 (2000), the Supreme
Court concluded that, “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum [for the of-
fense of conviction] must be submitted to a jury, and
proved beyond a reasonable doubt.” The Court reversed
a New Jersey defendant’s twelve-year sentence because
the sentencing court, not the jury, found that the state’s
“hate crime” law should be applied to increase
defendant’s sentence for possession of a firearm for an
unlawful purpose, an offense with a maximum prison
term of ten years.

The Apprendi Court also stated that “we endorse the
statement of the rule set forth in the concurring opinions
in [Jones v. U.S., 119 S. Ct. 1215, 1228-29 (1999)]: ‘(I]t is
unconstitutional for alegislature to remove from the jury
theassessmentof facts thatincrease the prescribed range
of penalties to which a criminal defendant is exposed. It
is equally clear that such facts must be established by
proofbeyond areasonable doubt.”” Id. at 2363. Jonesheld
thatthefederal carjackingstatute, 18 U.S.C.§2119, estab-
lished three separate offenses, with different maximum
penalties, that must be charged and found by a jury
beyond a reasonable doubt. It reached that decision in
part to avoid the “serious constitutional questions” that
would arise by treating the statute as one offense with
different sentencing enhancements, found by the court
rather than a jury, thatincreased the maximum statutory
penalty. 119 S. Ct. at 1228.

The Eighth Circuit applied Apprendi and Jones in the
case of a defendant who was convicted of conspiring to
distribute methamphetamine, 21 U.S.C. § 846, and sen-
tenced under §841(b), which imposes a range of maxi-
mum and minimum sentences depending on drug quan-
tityand prior criminal history. Neither the indictment nor
the jury verdict specified the amount of methamphet-
amine involved, but the sentencing court determined
defendant was responsible for “more than 3 but under 15
kilograms.” After adjustments, defendant’s guideline
range was 235-293 months. However, in light of the
court’s quantity findingand defendant’s prior felony drug

conviction, he was subject to a mandatory minimum
sentence of twenty years and a maximum of life under
§841(b)(1)(A). The court sentenced him to twenty years,
plus a mandatory ten-year term of supervised release.

The appellate court noted that the district court fol-
lowed the usual sentencing procedure of making the drug
quantity determination, a practice that it, and several
other circuits, had reaffirmed after the Jones decision last
year. See, e.g., U.S. v. Jackson, 207 E3d 910, 920-21 (7th Cir.
2000) (citing cases). Jones stated as a principle, but not a
holding, “that ‘any fact (other than prior conviction) that
increases the maximum penalty for a crime must be
charged inanindictment, submitted to ajury, and proven
beyond a reasonable doubt.’ Jones, 526 U.S. at 243 n.6.”
The Eighth Circuit now concluded that the holding in
Apprendi, quoted above, “made it clear that the principle
discussed in Jones is a rule of constitutional law.”

After Apprendi, “when a statutory ‘sentencing factor’
increases the maximum sentence beyond the sentencing
range otherwise allowed given the jury’s verdict, then the
sentencing factor has become the ‘“tail which wags the
dogofthesubstantive offense.”’... Afact, other than prior
conviction, that increases the maximum punishment for
an offense is the ‘functional equivalent of an element of a
greater offense than the one covered by the jury’s verdict.’
... Thus, if the government wishes to seek penalties in
excess of those applicable by virtue of the elements of the
offense alone, then the government must charge the facts
giving rise to the increased sentence in the indictment,
and must prove those facts to the jury beyond a reason-
able doubt. . . . To the extent that [our precedents] are
inconsistent with that principle, Apprendi requires that
we abandon them.”

Applying the new approach to the case at hand, the
appellate court affirmed the sentence. Because defen-
dant had a prior felony drug conviction, he faced up to
thirty years’ imprisonment and “at least” six years of
supervised release under §841(b)(1)(C). His sentence
was therefore “within the statutory range allowable for
conspiracyto distribute methamphetamineregardless of
drug quantity, considering his prior drug conviction.”

The court also rejected defendant’s claim that it was
improper for the sentencing court, rather than the jury, to
make the drug quantity finding that, combined with his
prior conviction, subjected him to the twenty-year man-
datory minimum sentence under §841(b)(1)(A). “The
rule of Apprendi only applies where the non-jury factual
determination increases the maximum sentence . . . . If
the non-juryfactual determination only narrows the sen-
tencingjudge’s discretion within therange already autho-
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rized by the offense of conviction, such as with the man-
datory minimums applied to Aguayo-Delgado, then the
governing constitutional standard is provided by
McMillan[v. Pennsylvania, 477 U.S.79 (1986)]. Aswe have
said, McMillan allows the legislature to raise the mini-
mum penalty associated with a crime based on non-jury
factual findings, as long as the penalty is within the range
specified for the crime for which the defendant was con-
victed by the jury. Apprendi expressly states that
McMillan is still good law.”

U.S. v. Aguayo-Delgado, No. 99-4098 (8th Cir. July 18,
2000) (Bowman, J.). See also U.S. v. Sheppard, No. 00-1218
(8th Cir. July 18, 2000) (affirming twenty-year sentence
based on more than 500 grams of methamphetamine
despite refusal to submit drug quantity to jury as element
of offense—“any error was harmless in this case because
the indictment charged Sheppard with conspiring to dis-
tribute more than 500 grams, and the jury made a special
finding of that quantity”). Cf. U.S. v. Sustache-Rivera, No.
99-2128 (1st Cir. July 25, 2000) (affirming dismissal of
request to file second §2255 petition in part because
Apprendihas not been made retroactive to cases on col-
lateral review). Note that at least one case has been re-
manded by the Supreme Court for reconsideration “in
light of Apprendi.” See U.S. v. Jones, 194 E3d 1178, 1183-86
(10th Cir. 1999) (finding “Supreme Court’s recent decision
in Jones. .. does not require us to alter our interpretation
of §841(b)(1)” and rejecting defendant’s claim that he
could not be sentenced to thirty years on district court’s
finding of 165.5 grams of cocaine base when the indict-
ment charged defendant with violating §841(b)(1)(C),
which limits a sentence to twenty years), remanded for
reconsideration, 120 S. Ct. 2739 (2000).

See OutlineatI1.A.3.aand c

Violation of Supervised Release

Revocation

Supreme Court holds that 18 U.S.C. § 3583 (h) cannotbe
applied retroactively, but earlier statute authorized re-
imposition of supervised release after revocation. Origi-
nally, § 3583 did not specify whether a term of supervised
release could follow a prison sentence imposed after re-
vocation of the original term ofrelease. Section 3583(e) (3)
authorized a court to “revoke a term of supervised release,
and require the person to serve in prison all or part of the
term of supervised release.” The circuits split on whether
§3583(e) allowed reimposition of supervised release
once it had been “revoked,” with most holding it did not.
See Outline at VII.B.1 for cases. Effective Sept. 13, 1994,
§3583(e) was amended and a new subsection (h) was
enacted that specifically authorized reimposition of su-
pervised release after revocation.

The circuits then split on whether §3583(h) could be
applied retroactively. See 10 GSU #1 for cases. In the

instant case, defendant committed his original offense
before, and violated his conditions of supervised release
after, enactment of §3583(h). The district court revoked
release and imposed a prison term with a new term of
release to follow. The Sixth Circuit held that § 3583(e) did
not authorize reimposition of supervised release after
revocation, but found that §3583(h) could be applied
because revocation of supervised release was punish-
ment for defendant’s violation of release. Thus, there was
no ex post facto violation and the court affirmed the new
term of supervised release. See U.S. v. Johnson, 181 E3d
105 (6th Cir. 1999) (unpublished table opinion).

The Supreme Court affirmed, but for virtually the op-
posite reasons. First, violations of supervised release
shouldnotbetreated as separate offenses. Doingsoraises
serious constitutional questions, and “[t]reating
postrevocation sanctions as part of the penalty for the
initial offense. .. (as most courts have done), avoids these
difficulties.” The Court held, however, that it did not have
to determine whether § 3583 (h) could be applied retroac-
tively because, absent clear congressional intent to do so,
“we do not give retroactive effect to statutes burdening
private interests. ... [T]here being no contrary intent, our
longstanding presumpti